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Title  26— INTERNAL  REVENUE 

ChapUr  I — Internal  Revenue  Service, 
Department  of  the  Treasury 
SUeCHAPm  A — INCOMi  TAX 
(T.D.  8885] 

PART  1— INCOME  TAX;  TAXABLE 
YEARS  BEGINNING  AFTER  DE¬ 
CEMBER  31,  1953 

Income  Averaging 
On  April  9,  1965.  notice  of  proposed 
rule  making  with  respect  to  the  amend¬ 
ment  of  the  Income  Tax  Regulations  (26 
CPR  Part  1)  under  sections  1301  through 
1305  of  the  Internal  Revenue  Code  of 
1954  (relating  to  income  averaging)  and 
certain  other  conforming  changes  was 
published  in  the  Federal  Recister  (30 
Fil.  4619).  After  consideration  of  all 
such  relevant  matter  as  was  presented  by 
Interested  persons  regarding  the  rules 
proposed,  the  amendment  of  the  regula¬ 
tions  as  proposed  is  hereby  adc^ted  sub¬ 
ject  to  the  changes  set  forth  below: 

Paragraph  1.  Section  1.1302-2,  as  set 
forth  in  paragraph  1  of  the  mipendix  to 
the  notice  of  proposed  rule  making,  is 
amended  by  revising  subparagraphs  (1) 
(ii)  and  (3)  (11)  (b)  of  paragraph  (c)  and 
paragraph  (f). 

Par.  2.  Section  1.1304-2,  as  set  forth 
in  paragraph  1  of  the  appendix  to  the 
noUce  of  proposed  rule  making,  is 
amended  by  revising  paragraph  (a)  (1) 
and  (4) . 

Par.  3.  Section  1.1304-3,  as  set  forth 
in  paragraph  1  of  the  m^pendlx  to  the 
notice  of  proposed  rule  making,  is 
amended  by  revising  paragraph  (e). 
[seal]  Sheldon  S.  Cohen. 

Commissioner  of  Internal  Revenue. 
Approved:  May  24,  1966. 

Stanley  S.  Surrey, 

Assistant  Secretary  of 
the  Treasury. 

In  order  to  conform  the  Income  Tax 
Regulations  (26  CFR  Part  1)  to  the 
amendments  made  to  part  I,  subchapter 
Q.  chapter  1  of  the  Internal  Revenue 
Code  of  1954  by  section  232(a)  of  the 
Revenue  Act  of  1964  (78  Stat.  105) ;  to 
redesignate  and  amend  the  regulations 
under  sections  1301  through  1307  of  the 
Internal  Revenue  Code  of  1954,  as  in 
effect  prior  to  the  enactment  of  the  Reve¬ 
nue  Act  of  1964;  and  to  make  certain 
other  changes,  such  regulations  are 
amended  as  follows : 

Income  Averaoino 

Sec. 

1.1301  Statutory  provlBloiu;  limitation  on 
tax. 

1.1301-1  Limitation  on  tax. 


Sec. 

1.1802  Statutory  provlalons;  definition  of 
averagable  Income;  related  defi¬ 
nitions. 

1.1302- 1  Definition  of  averagable  Income. 

1.1302- 2  Adjusted  taxable  Income. 

1.1302- 8  Average  base  period  Income. 

1.1302- 4  Capital  gain  net  Income. 

1.1302- 5  Other  related  definitions. 

1.1303  Statutory  provisions;  eligible  in¬ 

dividuals. 

1.1303- 1  Eligible  Individuals. 

1.1304  Statutory  provisions;  special  rules. 

1.1304- 1  Choice  of  Income  averaging  by 

taxpayer. 

1.1304- 2  Provisions  Inapplicable  If  Income 

averaging  Is  chosen. 

1.1304- 3  Special  rules  for  computing  base 

period  Income. 

1.1304- 4  Dollar  limitations  In  case  of  Joint 

returns. 

1.1304- 5  Determination  of  total  tax  for  the 

computation  year. 

1.1304- 6  Special  rule  for  computation  of 

alternative  tax. 

1.1304- 7  Short  taxable  years. 

1.1305  Statutory  provisions;  regulations. 

Authoritt:  The  provisions  of  If  1.301  to 

1.1305  Issued  under  sec.  7806  of  the  Internal 
Revenue  Code  of  1954;  68A  Stat.  917;  26  U.S.C. 
7805. 

Paracrafh  1.  The  following  new  center 
heading  and  regulations  are  inserted 
following  the  heading  “Readjustment  of 
Tax  Between  Years  and  Special  Limita¬ 
tions”: 


Income  Averaging 

§  1.1301  Statutory  provisions;  limita¬ 
tion  on  tax. 

Sec.  1301.  Limitation  on  tax.  If  an  eligi¬ 
ble  Individual  has  averagable  Income  for  the 
computation  year,  and  If  the  amount  of  such 
income  exceeds  $3,000,  then  the  tax  Imposed 
by  section  1  for  the  computation  year  which 
is  attributable  to  averagable  Income  shall 
be  five  times  the  Increase  In  tax  under  such 
section  which  would  result  from  adding  20 
percent  of  such  Income  to  the  sum  of — 

(1)  1331^  percent  of  average  base  period 
Income,  and 

(2)  The  amount  (If  any)  of  the  average 
base  period  capital  gain  net  Income. 

(Sec.  1301  as  amended  by  sec.  232(a),  Rev. 
Act  1964  (  78  Stat.  105)  ] 

§  1.1301—1  I.imitalion  on  lax. 

If,  for  a  taxable  year  beginning  after 
Dec^ber  31,  1963,  an  eligible  individual 
(as  defined  In  section  1303  and  1  1.1303- 
1)  has  averagable  income  (as  defined  in 
section  1302Ca)  and  i  1.1302-1)  for  the 
computation  year  (as  defined  in  section 
1302(e)(1)  and  1  1.1302-5),  and  if  the 
amount  of  his  averagable  income  exceeds 
$3,000,  then  such  individual  may  choose 
(pursuant  to  the  provisions  of  section 
1304(a)  and  i  1.1304-1)  to  compute  the 
tax  attributable  to  his  averagable  Income 
under  section  1301.  The  tax  imposed 


by  section  1  of  the  Code  which  is  attribu¬ 
table  to  an  individual’s  averagable  in¬ 
come  for  the  computation  year  Is  the 
amount  of  tax  equal  to  five  times  the 
increase  in  tax  under  section  1  which 
would  result  from  adding  20  percent  of 
the  averagable  income  to  the  sum  of — 

(a)  133  percent  of  the  individual’s 
average  base  period  Income  (as  defined 
in  section  1302(c)  and  8  1.1302-3),  and 

(b)  The  amount  (If  any)  of  the  indi¬ 
vidual’s  average  base  period  capital  gain 
net  Income  (as  defined  in  section  1302 
(d)  (2)  and  paragraph  (b)  of  8  1.1302-4) . 

§  1.1302  Statutory  provinionK;  defini¬ 
tion  of  averagable  income;  related 
definitions. 

Sec.  1302.  Definition  of  averagable  income; 
related  definitione — (a)  Averagable  income. 
For  purposes  of  this  part — 

(1)  In  general.  The  term  "averagable  In¬ 
come"  means  the  amount  (If  any)  by  which 
adjtuted  taxable  income  exceeds  133  per¬ 
cent  of  average  base  period  Income. 

(2)  Adjustment  In  certain  cases  for  capi¬ 
tal  gains.  If — 

(A)  The  average  base  period  capital  gain 
net  Income,  exceeds 

(B)  The  capital  gain  net  Income  for  the 
computation  year, 

then  the  term  "averagable  income"  means 
the  amount  determined  under  paragraph 
(1),  reduced  by  an  amount  equal  to  such 
excess. 

fb)  Adjusted  taxable  income.  For  pur- 
poM  of  this  part,  the  term  "adjusted  tax¬ 
able  Income"  means  the  taxable  Income  for 
the  computation  year,  decreased  by  the  sum 
of  the  foUowlng  amounts: 

(1)  Capital  gain  net  income  for  the  com¬ 
putation  year.  The  amount  (If  any)  of  the 
capital  gain  net  Income  for  the  computation 
year. 

(2)  Income  attributable  to  gifts,  bequests, 
etc. — (A)  In  general.  The  amount  of  net 
Income  attributable  to  an  Interest  In  prop¬ 
erty  where  such  Interest  was  received  by  the 
taxpayer  as  a  gift,  bequest,  devise,  or  in- 
herltance  during  the  computation  year  or 
any  base  period  year.  This  paragraph  shall 
not  apply  to  gifts,  bequests,  devises,  or  In¬ 
heritances  between  husband  and  wife  If  they 
make  a  Joint  return,  or  If  one  of  them  makes 
a  return  as  a  surviving  spouse  (as  defined 
In  section  2(b)),  for  the  computation  year. 

(B)  Amount  of  net  income.  Unless  the 
taxpayer  otherwise  establishes  to  the  satis¬ 
faction  of  the  Secretary  or  his  delegate,  the 
amount  of  net  Income  for  any  taxable  year 
attributable  to  an  Interest  described  In  sub- 
paragraph  (A)  shaU  be  deemed  tw  be  6 
percent  of  the  fair  market  value  of  such 
Interest  (as  determined  In  accordance  with' 
the  iNovlslona  of  chapter  11  or  chapter  12. 
as  the  case  may  be) . 

(O)  Limitation.  This  pwagraph  shall  ap¬ 
ply  only  If  the  sum  of  the  net  Incomes  at¬ 
tributable  to  Interests  described  in  subpara¬ 
graph  (A)  exceeds  $3,000. 

(D)  Net  ineome.  For  purposes  of  this 
paragraph,  the  term  “nst  Income”  means, 
with  respect  to  any  Interest,  the  excess  of — 
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(i)  Items  of  gross  Income  attributable  to 
such  interest,  over 

(11)  The  deductions  properly  allocable  to 
or  chargeable  against  such  Items. 

For  purposes  of  computing  such  net  Income, 
capital  gains  and  losses  shall  not  be  taken 
Into  account. 

(3)  Wagering  income.  The  amount  (If 
any)  by  which  the  gains  from  wagering 
transactions  for  the  computation  year  ex¬ 
ceed  the  losses  from  such  transactions. 

(4)  Certain  amounts  received  by  owner- 
employees.  The  amount  (If  any)  to  which 
section  72(m)(5).  (relating  to  penalties  ap¬ 
plicable  to  certain  amounts  received  by 
owner -employees)  applies. 

(c)  Average  base  period  income.  For  pur¬ 
poses  of  this  part — 

(1)  In  general.  The  term  “average  base 
period  Income”  means  one-fourth  of  the 
sum  of  the  base  period  Incomes  for  the  base 
period. 

(2)  Base  period  income.  The  base  period 
income  for  any  taxable  year  Is  the  taxable 
Income  for  such  year  first  Increased  and  then 
decreased  (but  not  below  zero)  in  the  fol¬ 
lowing  order : 

(A)  Taxable  Income  shall  be  increased  by 
an  amount  equal  to  the  excess  of — 

(I)  The  amount  excluded  from  gross  in¬ 
come  under  section  911  (relating  to  earned 
income  from  sources  vrithout  the  United 
States)  and  subpart  D  of  part  III  of  sub¬ 
chapter  N  (sec.  931  and  following,  relating 
to  income  from  sources  within  possessions 
of  the  United  States) ,  over 

(II)  The  deductions  which  would  have 
been  properly  allocable  to  or  chargeable 
against  such  amount  but  for  the  exclusion 
of  such  amount  from  gross  income. 

(B)  Taxable  Income  shall  be  decreased 
by  the  capital  grain  net  income. 

(C)  If  the  decrease  provided  by  paragraph 
(2)  of  subsection  (b)  applies  to  the  com¬ 
putation  year,  the  taxable  income  shall  be 
decreased  under  the  rules  of  such  para¬ 
graph  (2)  (other  than  the  limitation  con¬ 
tained  in  subparagraph  (C)  thereof) . 

(d)  Capital  gain  net  income,  etc.  For 
purposes  of  this  part — 

(1)  Capital  gain  net  income.  The  term 
"capital  gain  net  Income”  means  the  amount 
equal  to  50  percent  of  the  excess  of  the  net 
long-term  capital  gain  over  the  net  short¬ 
term  capital  loss. 

(2)  Average  base  period  capital  gain  net 
income.  The  term  “average  base  period 
capital  gain  net  income”  means  one-fourth 
of  the  sum  of  the  capital  gain  net  incomes 
for  the  base  period.  For  purposes  of  the 
preceding  sentence,  the  capital  gain  net 
income  for  any  base  period  year  shall  not 
exceed  the  base  period  income  for  such 
year  computed  without  reg^ard  to  subsection 
(c)(2)(B). 

(e)  Other  related  definitions.  For  pur¬ 
poses  of  this  part — 

(1)  Computation  year.  The  term  “com¬ 
putation  year”  means  the  taxable  year  for 
which  the  taxpayer  chooses  the  benefits  of 
this  part. 

(2)  Base  period.  The  term  “base  period” 
means  the  4  taxable  years  Immediately  pre¬ 
ceding  the  computation  year. 

(3)  Base  period  year.  TTie  term  “base  pe¬ 
riod  year”  means  any  of  the  4  taxable  years 
immediately  preceding  the  computation  year. 

(4)  Joint  return.  The  term  “Joint  return” 
means  the  return  of  a  husband  and  wife 
made  under  section  6013. 

(Sec.  1302  as  amended  by  sec.  232(a),  Rev. 
Act  1964  (78  Stot.  105)1 

§  1.1302—1  DeHnilion  of  averagaltle  in¬ 
come. 

(a)  Except  as  provided  in  section 
1302(a)  (2)  and  paragraph  (b)  of  this 
section,  the  teim  “averagable  income” 


means  the  amount  (if  any)  by  which 
adjusted  taxable  income  (as  defined  in 
section  1302(b)  and  S  1.1302-2)  for  the 
computation  year  exceeds  133  per¬ 
cent  of  average  base  period  income  (as 
defined  in  section  1302(c)  and  {  1.1302- 
3). 

(b)  If  average  base  period  capital  gain 
net  income  exceeds  capital  gain  net  In¬ 
come  for  the  computation  year,  then 
the  term  “averagable  income”  means  the 
amount  determined  under  section  1302 
(a)(1)  and  paragraph  (a)  of  this  sec¬ 
tion  reduced  by  an  amount  equal  to  such 
excess.  For  example,  if  the  amount  of 
an  individual’s  averagable  income,  de¬ 
termined  under  section  1302(a)  (1)  and 
paragraph  (a)  of  this  section,  is  $10,000, 
and  his  average  base  period  capital  gain 
net  income  is  $5,000  while  his  capital 
gain  net  income  for  the  computation 
year  is  only  $3,000,  then  the  amount  of 
such  individual’s  averagable  income  for 
the  computation  year  is  $8,000. 

§  1.1.302-2  Adjusted  taxable  income. 

(a)  Definition.  The  term  “adjusted 
taxable  income”  means  taxable  income 
for  the  computation  year  as  modified  in 
accordance  with  paragraphs  (1),  (2). 
(3),  and  (4)  of  section  1302(b),  section 
1304(c)(4)(B),  and  this  section.  Such 
term  is  used  only  for  purposes  of  com¬ 
puting  the  tax  under  sections  1301 
through  1305.  It  has  no  effect,  for  ex¬ 
ample,  upon  either  the  determination  of 
a  credit  or  a  deduction  based  upon  the 
income  of  the  computation  year  or  the 
amount  of  income  to  be  taken  into  ac¬ 
count  in  computing  base  period  income 
if  the  computation  year  later  becomes  a 
bsise  pericxl  year. 

(b)  Capital  gain  net  income  for  the 
computation  year.  In  determining  ad¬ 
justed  taxable  income,  taxable  income 
for  the  computation  year  is  decreased 
by  the  amount  (if  any)  of  capital  gain 
net  income  (as  defined  in  section  1302 
(d)(1)  and  paragraph  (a)  of  §  1.1302-4) 
for  that  year. 

(c)  Income  attributable  to  gifts,  be¬ 
quests.  devises,  or  inheritances — (1) 
General  rule,  (i)  In  determining  ad¬ 
justed  taxable  income,  taxable  income 
for  the  computation  year  is  decreased  by 
the  amount  of  net  income  attributable  to 
an  interest  in  property  where  such  inter¬ 
est  was  received  by  the  taxpayer  as  a 
gift,  bequest,  devise,  or  inheritance  dur¬ 
ing  the  computation  year  or  any  base 
period  year.  Under  the  authority  of  sec¬ 
tions  1302(b)(2)  and  1305,  this  para¬ 
graph  shall  apply  to  any  inter  vivos  or 
testamentary  gift,  including  interests  in 
property  acquired  from  a  decedent  by 
reason  of  death,  torm  of  ownership,  or 
other  conditions  (including  property 
acquired  through  the  exercise  or  non¬ 
exercise  of  a  power  of  appointment). 
For  example,  the  gratuitous  beneficiary 
of  a  life  insurance  policy  who  receives 
the  proceeds  of  the  policy  receives  such 
proceeds  as  a  gift,  devise,  bequest,  or 
inheritance.  The  time  when  such  an 
interest  is  received  is  determined  in  ac¬ 
cordance  with  subparagraph  (2)  of  this 
paragraph.  Section  1302(b)  (2)  and  this 
paragraph  apply  only  if  the  total  net 


income  attributable  to  all  such  interests 
In  property  exceeds  $3,000  in  such  year. 

(il)  ITiis  paragraph  shall  not  apply 
to  the  income  attributable  to  interests  in 
pre^rty  transferred  between  husband 
and  wife  if.  for  the  computation  year, 
they  make  a  joint  return  (including  a 
joint  return  filed  by  a  survivor  with  his 
deceased  spouse  for  the  year  of  the  death 
of  such  spouse) .  or  if  one  of  them  makes 
a  return  as  a  surviving  spouse  (as  de¬ 
fined  in  section  2(b)  and  9  1.2-2)  with 
respect  to  the  transferor.  However,  this 
paragraph  is  applicable  to  the  amount  of 
net  income  attributable  to  interests  in 
property  transferred  between  husband 
and  wife  if  such  interests  were  received 
by  the  transferor  spouse  from  a  third 
party  in  the  computation  year  or  any 
base  period  year  as  a  gift,  bequest,  devise, 
or  inheritance. 

(2)  Date  of  receipt,  (i)  For  purposes 
of  section  1302(b)  (2)  and  this  para¬ 
graph,  an  interest  in  property  is  received 
at  the  time  an  individual  has  a  present 
right  to  such  property  or  the  income 
from  such  property.  An  individual  has 
a  present  right  to  the  income  from  prop¬ 
erty  even  though  such  right  is  subject 
to  the  discretion  of  a  fiduciary.  For  ex¬ 
ample.  under  the  terms  of  a  trust  created 
by  A,  the  trustee  may  pay  the  net  income 
to  B,  C,  and  D  in  such  proportions  and 
amounts  as  the  trustee,  in  his  absolute 
discretion,  determines.  The  trustee  is 
authorized  to  a(x:umulate  income  and  add 
such  income  to  trust  corpus.  Although 
the  rights  of  B,  C,  and  D  to  receive  in¬ 
come  payments  are  subject  to  the  discre¬ 
tion  of  a  fiduciary,  each  will  be  treated 
as  having  received  a  gift  of  his  propor¬ 
tionate  share  of  the  trust  corpus  at  the 
time  the  trust  is  established. 

(ii)  An  individual  may  receive,  at 
various  times,  different  interests  in  a 
single  property.  For  example,  if  H  pur¬ 
chases  Blackacre  but  takes  title  to  the 
property  with  W  as  a  tenant  by  the  en¬ 
tirety,  W  will  be  treated  as  having  re¬ 
ceived  a  gift  of  an  undivided  50-percent 
interest  in  Blackacre  at  the  time  of  such 
purchase.  If  H  predeceases  W,  ^e  will 
be  treated  as  having  received,  for  pur¬ 
poses  of  section  1302(b)(2)  and  this 
paragraph,  the  balance  of  the  property 
on  the  date  of  H’s  death.  However,  if 
W  predeceases  H.  he  will  be  treated  as 
having  received  a  gift  of  W’s  50-percent 
interest  in  Blackacre. 

(3)  Net  income — (1)  Definition.  For 
purposes  of  section  1302(b)  (2)  and  this 
paragraph,  the  term  “net  income”  means, 
with  respect  to  any  interest  in  pr(n>erty, 
the  excess  of  items  of  gross  income  at¬ 
tributable  to  such  interest  over  the  de¬ 
ductions  properly  allocable  to  or  charge¬ 
able  against  such  items.  The  total 
amount  of  net  income  for  any  taxable 
year  attributable  to  all  of  the  Interests 
in  property  which  an  individual  must 
take  into  account  under  this  paragraph 
is  the  sum  of  the  amounts  of  net  Income 
or  net  loss  attributable  to  each  such  in¬ 
terest  for  such  year.  However,  for  pur¬ 
poses  of  computations  under  this  para¬ 
graph,  capital  gains  and  losses  and  the 
deductions  allocable  to  such  gains  and 
losses  are  not  taken  into  account  in  de¬ 
termining  the  amount  of  net  income  at- 
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trlbutable  to  any  Intereat  in  property. 
Thus.  In  any  case  in  which  an  interest 
in  property  (or  the  disposition  of  such 
an  interest)  to  which  section  1302(b)  (2) 
and  this  paragraph  apply  gives  rise  to  a 
capital  gain  or  loss,  ndther  the  amount 
of  such  gain  or  loss  or  of  any  deduction 
allocable  to  such  gain  or  loss  is  taken  into 
account  in  determining  the  net  income 
attributable  to  such  interest  in  property. 

(ii)  Amount  of  net  income,  (a)  The 
amount  of  net  income  for  any  taxable 
year  attributable  to  an  interest  in  prop¬ 
erty  to  which  this  paragraph  applies  shall 
be  deemed  to  be  6  percent  of  the  fair 
market  value  of  such  interest,  as  deter¬ 
mined  in  accordance  with  the  provisions 
of  chapter  11  (relating  to  the  estate  tax) 
or  chapter  12  (relating  to  the  gift  tax)  of 
the  Code,  as  the  case  may  be,  unless  the 
taxpayer  establishes  the  actual  income 
attributable  to  such  interest  to  the  satis¬ 
faction  of  the  district  director.  The  fair 
market  value  of  an  interest  in  property 
shall  be  determined  as  of  the  date  of  its 
receipt.  Six  percent  of  the  fsdr  market 
value  of,  an  interest  in  property  is  a  fixed 
amount.  Such  amount  is  not  adjusted  to 
reflect  any  subsequent  Increase  or  de¬ 
crease  in  the  fair  market  value  of  such 
interest  or  any  increase  or  decrease  in  the 
amount  of  income  actually  arising  from 
such  interest. 

(b)  With  respect  to  any  computation 
year,  the  amount  of  net  income  attrib¬ 
utable  to  each  interest  in  property  must 
be  determined  in  the  same  manner  for 
each  of  the  5  taxable  years  taken  into 
account  under  the  Income  averaging  pro¬ 
visions.  Thus,  unless  the  taxpayer  es¬ 
tablishes  the  actual  income  attributable 
to  an  interest  in  property  to  the  satisfac¬ 
tion  of  the  district  director  for  eiu:h  of 
such  5  years,  the  amount  of  net  income 
attributable  to  each  such  interest  for 
each  of  such  5  years  is  deemed  to  be  6 
percent  of  the  fair  market  value  of  such 
interest. 

(d)  Wagering  income.  In  determin¬ 
ing  adjusted  taxable  income,  tsucable  in¬ 
come  for  the  computation  year  is  de¬ 
creased  by  the  amount  (if  any)  by  which 
the  gains  includible  in  gross  income  for 
the  computation  year  which  are  attrib¬ 
utable  to  wagering  transactions  exceed 
the  deduction  for  wagering  losses  under 
section  165(d)  and  8  1.165-10  for  such 
year. 

(e)  Certain  amounts  received  by  own¬ 
er-employees.  In  determining  adjusted 
taxable  Income,  taxable  income  for  the 
computation  year  is  decreased  by  the 
amounts  (if  any),  described  in  section 
72(m)  (5)  (A) ,  to  which  a  penalty  under 
section  72(m)  (5)  and  paragraph  (e)  of 
8 1.72-17  is  applicable. 

(f)  Items  subject  to  a  limitation  on 
tax.  If  the  amount  of  tax  attributable 
to  an  item  of  teucable  income  is  subject 
to  a  limitation,  such  as  section  632  (relat¬ 
ing  to  the  sale  of  oil  and  gas  properties) 
or  section  1347  (relating  to  claims  against 
the  United  States) ,  then,  in  determining 
adjusted  taxable  income,  taxable  income 
for  the  computation  year  is  decreased  by 
such  it«ns.  If  the  tax  attributable  to 
any  amount  of  an  accumulation  distribu¬ 
tion  from  a  trust  is  determined  under 
section  668  (relating  to  treatment  ot 


amounts  deemed  distributed  in  pureceding 
years)  as  though  such  amount  had  been 
(Ustiibuted  in  a  preceding  taxable  srear, 
then,  in  determining  adjusted  taxable 
income,  taxable  income  for  the  computa¬ 
tion  year  is  decreased  by  such  amount. 

(g)  Community  income  attributable  to 
services.  (1)  Under  section  1304(c)(4) 
(B) .  in  determining  adjusted  taxable  in¬ 
come  in  the  case  of  a  married  taxpayer 
who  makes  a  separate  return  for  the 
computation  year,  taxable  income  for 
such  year  shall  be  decreased  by  the  ex¬ 
cess  (if  smy)  of  amounts  includible  in 
such  return  which  constitute  earned  in¬ 
come  (within  the  meaning  of  section  911 
(b) )  and  are  community  income  under 
community  pr(H>erty  laws  over  the 
amount  of  such  income  which  would 
have  been  includible  if  such  earned  in¬ 
come  did  not  constitute  community  in¬ 
come. 

(2)  This  paragraph  may  be  illustrated 
by  the  following  example: 

Example.  The  total  Income  of  a  hus¬ 
band  and  wife  f<»:  the  computation  year 
consists  of  $60,000  of  community  Income  at¬ 
tributable  to  personal  services,  $40,000  of 
which  Is  earned  by  H.  W  makes  a  separate 
return  for  such  year  and  reports  gross  In¬ 
come  of  $30,000,  her  share  of  the  community 
income.  W  chooses  the  benefits  of  Income 
averaging  for  such  year.  In  determining  her 
adjusted  taxable  Income  for  such  year,  W’s 
taxable  Income  must  be  reduced  by  $10,000, 
the  excess  of  the  community  Income  attrib¬ 
utable  to  personal  services  Includible  in  her 
return  ($90,000)  oVer  the  amount  of  such 
Income  from  personal  services  which  would 
have  been  reportable  by  her  If  such  Income 
did  not  constitute  community  Income  ($20,- 
000).  The  additional  $10,000  of  W's  Income 
for  such  year  (which  results  from  the  appli¬ 
cation  of  local  community  property  laws)  Is 
not  subject  to  Income  averaging.  For  tax 
on  such  amounts,  see  paragraph  (b)  of 
f  1.1304-&. 

§  1.1302—3  Average  base  period  inrome. 

(a)  Definition.  The  term  “average 
base  period  income”  means  one-fourth  of 
the  sum  of  an  individual’s  base  period 
Income  for  the  base  period.  The  term 
“base  period"  means  the  4  taxable  years 
immediately  preceding  the  computation 
year. 

(b)  Base  period  income — (1)  Defini¬ 
tion.  Except  as  otherwise  provided  in 
subparagraph  (3)  of  this  paragraph,  the 
term  “base  period  Income”  means  taxable 
Income  for  any  base  period  year  first  in¬ 
creased  in  accordance  with  subparagraph 
(A)  of  section  1302(c)  (2).  and  this  sec¬ 
tion,  and  then  decreased  in  accordance 
with  subparagraphs  (B)  and  (C)  of  sec¬ 
tion  1302(c)  (2)  and  this  section.  Base 
period  income  for  any  taxable  year  may 
never  be  less  than  zero. 

(2)  Base  period  income  with  respect 
to  a  computation  year.  Base  period  in¬ 
come  for  each  base  period  year  must  be 
determined  in  a  manner  consistent  with 
the  return  for  the  computation  year. 
The  base  period  income  with  respect  to  a 
computation  year  for  which  an  individ¬ 
ual  makes  a  separate  return  is  the  sepa¬ 
rate  base  period  Income  of  such  individ¬ 
ual.  The  base  period  income  with  respect 
to  a  computation  year  for  which  a  hus¬ 
band  and  wife  make  a  Joint  return  is  the 
siun  of  the  base  period  Incomes  of  both 


the  husband  and  wife.  Thus,  if  A  and 
B,  who  were  not  married  for  the  taxable 
years  1969-1963  and  made  separate  re¬ 
turns  for  such  years,  marry  in  1964  and 
make  a  Joint  return  for  the  computation 
year  1964,  their  base  period  income  for 
each  of  the  taxable  years  1960-1963  Is 
the  sum  of  the  base  period  incomes  for 
each  such  year  of  A  (computed  on  the 
basis  of  his  taxable  income  for  each  such 
year)  and  of  B  (similarly  computed). 
If,  however,  they  were  married  and  made 
Joint  returns  with  each  other  for  any  of 
the  base  period  years,  their  base  period 
income  for  any  such  year  may  be  com¬ 
puted  on  the  basis  of  their  aggregate  tax¬ 
able  income.  The  base  period  income 
with  respect  to  a  computation  year  for 
which  an  individual  makes  a  return  as 
a  surviving  spouse  (as  defined  in  section 
2(b)  and  8  1.2-2)  is  the  sum  of  the  base 
period  incomes  of  the  surviving  spouse 
and  the  decedent  with  respect  to  whom 
such  return  is  made. 

(3)  Minimum  limitation  on  base  pe¬ 
riod  income.  For  any  base  period  year 
to  which  section  1304(c)  (1)  applies  (gen¬ 
erally  where  an  individual’s  marital 
status  is  different  from  that  in  the  com¬ 
putation  year) ,  the  separate  base  period 
income  of  an  individual  may  not  be  less 
than  the  minimum  separate  base  period 
income  for  such  year  computed  in  ac¬ 
cordance  with  section  1304(c)(2)  and 
8  1.1304-3. 

(c)  Adjustments  to  taxable  income — 
(1)  Foreign  and  possessions  income.  In 
determining  base  period  income  for  any 
taxable  year,  taxable  Income  for  such 
year  shall  be  Increased  by  an  amount 
equal  to  the  excess  of  the  amount  of  in¬ 
come  which  was  excluded  from  gross  in¬ 
come  under  section  911  (relating  to 
earned  income  from  sources  without  the 
United  States)  and  subpart  D  of  part  ni 
of  subchapter  N  (sec.  931  and  following, 
relating  to  income  from  sources  within 
possessions  of  the  United  States)  over 
the  deductions  which  would  have  been 
properly  allocable  to  or  chargeable 
against  such  amount  but  for  the  exclu¬ 
sion  of  such  amount  from  gross  Income. 

(2)  Capital  gain  net  income.  In  deter¬ 
mining  base  period  income  for  any  tax¬ 
able  year,  taxable  Income  for  such  year 
shall  be  decreased  by  the  amount  of 
capital  gain  net  income  (as  defined  in 
section  1302(d)(1)  and  paragraph  (a) 
of  8  1.1302-4)  for  such  year.  Section 
1304(c)(3)  and  paragraph  (f)  of 
8  1.1304-3,  relating  to  minimum  base 
pericxl  capital  gain  net  income,  do  not 
apply  to  the  adjustment  under  this  sub- 
paragraph. 

(3)  Income  attributable  to  gifts,  be¬ 
quests.  devises,  or  inheritances.  If  the 
decrease  provided  by  section  1302(b)(2) 
and  paragraph  (c)  of  8  1.1302-2  is  appli¬ 
cable  to  the  computation  year,  then,  in 
determining  base  period  income  for  any 
taxable  year,  taxable  income  for  such 
year  shall  be  decreased  under  the  rules 
of  section  1302(b)  (2)  and  paragruih  (c) 
of  8  1.1302-2.  ’The  limitation  contained 
in  section  1302(b)  (2)  (C)  and  i>aragraph 
(c)  (1)  (1)  of  1  1.1302-2  shall  not  u>ply  to 
a  base  period  year.  For  example,  if  an 
individual’s  taxable  income  for  the  com¬ 
putation  year  Includes  an  amount  of  net 


FiDEIAL  REGISTER,  V(X.  31.  NO.  1 06— THURSDAY,  JUNE  2,  1966 


7792 


RULES  AND  REGULATIONS 


income  attributable  to  gifts,  bequests, 
devises,  or  inheritances  which  is  in  ex¬ 
cess  of  $3,000,  then.  In  determining  base 
period  income  for  his  base  period  years, 
his  taxable  income  for  each  such  year 
must  be  decreased  by  any  amount  of  net 
income  so  attributable  to  such  property, 
whether  or  not  in  excess  of  $3,000.  How¬ 
ever,  no  adjustment  to  taxable  income 
for  a  base  period  year  shall  be  made  un¬ 
der  this  subparagraph  for  a  net  loss. 

§  1.1302—4  Capital  gain  net  inrome. 

(a)  Capital  gain  net  income.  The 
term  “capital  gain  net  income”  means 
the  amount,  for  any  taxable  year,  equal 
to  50  percent  of  the  excess  of  the  net 
long-term  capital  gain  (as  defined  in 
section  1222(7))  for  such  year  over  the 
net  short-term  capital  loss  (as  defined 
in  section  1222(6))  for  such  year.  For 
example,  if.  for  the  taxable  year  1964,  an 
individual  has  a  long-term  capital  gain 
of  $10,000,  a  short-term  capital  gain  of 
$3,000,  and  a  capital  loss  carryover  to 
1964  of  $8,000,  then  such  individual  has 
a  capital  gain  net  income  for  such 
year  of  $2,500  ($10,000— ($8,000-$3,000) 
X  50  percent).  An  individual’s  capital 
gain  net  income  for  any  taxable  year 
cannot  be  less  than  zero. 

(b)  Average  base  period  capital  gain 
net  income — (1)  Definition.  TTie  term 
“average  base  period  capital  gidn  net 
income”  means  the  amount  equal  to  one- 
fourth  of  the  sum  of  the  capital  gain  net 
incomes  for  the  4  base  period  years. 

(2)  Limitations,  (i)  For  purposes  of 
determining  average  base  period  capital 
gain  net  income,  the  amount  of  capital 
gain  net  income  for  any  base  period  year 
shall  not  exceed  the  amount  of  base 
period  income  for  such  year,  computed 
without  reduction  by  capital  gain  net 
income  for  such  year.  For  example,  if 
an  individual’s  base  period  income  com¬ 
puted  without  reduction  by  his  capital 
gain  net  income  for  the  base  period  year 
is  $1,000,  and  if  tlie  amount  of  his  capital 
gain  net  income  for  such  year  is  $4,000, 
then,  for  purposes  of  computing  his 
average  base  period  capital  gain  net  in¬ 
come,  his  capital  gain  net  income  for 
such  base  period  year  is  $1,000. 

(ii)  For  purposes  of  determining  aver¬ 
age  base  period  capital  gain  net  income, 
capital  gain  net  income  for  any  base 
period  year  for  which  section  1304(c)  (1) 
and  paragraph  (b)  (3)  of  S  1.1302-3  apply 
shall  not  be  less  than  the  minimum  capi¬ 
tal  gain  net  income  for  such  year  com¬ 
puted  in  accordance  with  section  1304 

(c)(3)  and  paragraph  (b)  of  §  1.1304-3. 
However,  the  amount  of  capital  gain  net 
income  shall  not  exceed  the  amount  of 
such  income  computed  under  subdivision 
(i)  of  this  subparagraph. 

§  1.1302—5  Other  related  definitions. 

(a)  Computation  year.  ’The  term 
“computation  year”  means  the  taxable 
year  for  which  an  eligible  individual 
chooses  under  section  1304(a)  the  bene¬ 
fits  of  Income  averaging. 

(b)  Base  period.  See  paragraph  (a) 
of  5  1.1302-3  for  definition  of  the  term 
“base  period.” 

(c)  Base  period  year.  ’The  term  “base 
period  year”  means  any  of  the  4  taxable 


years  immediately  preceding  the  com¬ 
putation  year. 

(d)  Joint  return.  The  term  “joint  re¬ 
turn”  means  the  return  of  a  husband  and 
wife  made  imder  section  6013. 

§  1.1303  Statutory  provisions;  eligible 
individuals. 

Sec.  1303.  Eligible  individuals — (a)  Gen¬ 
eral  rule.  Except  as  otherwise  provided  In 
this  section,  for  purposes  at  this  part  the 
term  “eligible  Individual”  means- any  Indi¬ 
vidual  who  Is  a  citizen  or  resident  of  the 
United  States  throughout  the  computation 
year. 

(b)  Nonresident  alien  individuals.  For 
piuposes  of  this  part,  an  Individual  shall 
not  be  an  eligible  Individual  for  the  com¬ 
putation  year  If,  at  any  time  during  such 
year  or  the  base  period,  such  Individual  was 
a  nonresident  alien. 

(c)  Individuals  receiving  support  from 
others — (1)  In  general.  For  pmposes  of  this 
part,  an  Individual  shall  not  be  an  eligible 
Individual  for  the  computation  year  If,  for 
any  base  period  year,  such  individual  (and 
his  spouse)  furnished  less  than  one- half  of 
his  support. 

(2)  Exceptions.  Paragraph  (1)  shall  not 
apply  to  any  computation  year  If — 

(A)  Such  year  ends  after  the  Individual 
attained  age  25  and,  during  at  least  four  of 
his  taxable  years  beginning  after  be  attained 
age  21  and  ending  with  his  computation 
year,  he  was  not  a  full-time  student, 

(B)  More  than  one-half  of  the  Individual's 
adjusted  taxable  Income  for  the  computation 
year  Is  attributable  to  work  performed  by 
him  In  substantial  part  during  two  or  more 
of  the  base  period  years,  or 

(C)  The  individual  makes  a  joint  return 
for  the  computation  year  and  not  mwe  than 
25  percent  of  the  aggregate  adjusted  gross 
Income  of  such  Individual  and  his  spouse  for 
the  computation  year  Is  attributable  to  such 
Individual. 

In  applying  subparagraph  (C),  amounts 
which  constitute  earned  income  (within  the 
meaning  of  section  011(b))  and  are  com¬ 
munity  Income  under  community  property 
laws  applicable  to  such  income  shall  be  taken 
Into  account  as  If  such  amounts  did  not 
constitute  community  income. 

(d)  Student  defined.  For  purposes  of  this 
section,  the  term  “student"  means,  with  re¬ 
spect  to  a  taxable  year,  an  individual  who 
during  each  of  5  calendar  months  during 
such  taxable  year — 

(1)  Was  a  full-time  student  at  an  educa¬ 
tional  institution  (as  defined  In  section 
151(e) (4);  or 

(2)  Was  pursuing  a  full-time  course  of 
institutional  on-farm  training  under  the 
supervision  of  an  accredited  agent  of  an  edu¬ 
cational  institution  (as  defined  In  section 
151(e)(4)  m'  of  a  State  or  political  subdi¬ 
vision  of  a  State. 

(Sec.  1303  as  amended  by  sec.  232(a),  Rev. 
Act  1064  (78  Stat.  105)  | 

§  1.1303-1  Eligible  individuals. 

(a)  General  rule.  Except  as  otherwise 
IH-ovided  in  section  1303  and  this  section, 
the  term  “eligible  individual”  means  any 
individual  who  is  a  citizen  or  resident  of 
the  United  States  throughout  the  com¬ 
putation  year.  Such  term  does  not  in¬ 
clude  an  estate  or  trust.  If  a  husband 
and  wife  make  a  Joint  return  under  sec¬ 
tion  6013  for  the  computation  year,  both 
the  husband  and  the  wife  must  be  eligi¬ 
ble  individuals  in  order  to  choose  the 
benefits  of  income  averaging. 

(b)  Nonresident  alien  individuals. 
An  individual  is  not  an  eligible  individ¬ 
ual  for  the  computation  year  if,  at  any 


time  during  such  year  or  his  base  period, 
he  was  a  nonresident  alien.  ’The  deter¬ 
mination  that  an  Individual  is  a  non¬ 
resident  alien  is  made  in  accordance 
with  9  1.871-2  through  I  1.871-4.  For 
example,  if  H,  a  United  States  citizen 
Uving  abroad,  married  W.  an  alien,  dur¬ 
ing  1960  and  returned  with  her  to  live 
in  the  United  States  on  December  31. 
1962,  they  may  not  choose  the  bene¬ 
fits  of  income  averaging  if  they  file  a  joint 
return  for  the  taxable  year  1964  since  W 
was  a  nonresident  alien  for  three  base 
period  years  (1960-1962).  H,  however, 
may  make  a  separate  return  and  may, 
if  he  is  otherwise  qualified,  choose  the 
benefits  of  income  averaging. 

(c)  Individuals  receiving  support  from 
others — (1)  Self-support  rule.  Except 
as  provided  in  section  1303(c)  (2)  and 
subparagraphs  (2),  (3),  and  (4)  of  this 
paragraph,  to  be  an  eligible  individual 
for  the  computation  year  under  this 
paragraph,  an  individual  must,  together 
with  his  spouse,  have  furnished  50  per¬ 
cent  or  more  of  his  support  during  each 
of  his  4  base  period  years.  For  ex¬ 
ample,  H  and  W  are  married  for  the 
computation  year  and  the  4  base  period 
years.  If  H  and  W  have  provided  more 
than  50  percent  of  their  support  during 
each  of  the  4  base  period  years,  both  H 
and  W  are  eligible  individuals  for  the 
computation  year.  For  purposes  of  de¬ 
termining,  under  section  1303(c)  (1)  and 
this  paragraph,  whether  or  not  an  in¬ 
dividual  supplied,  for  a  given  taxable 
year.  50  percent  or  more  of  his  support, 
the  rules  of  section  152  and  the  regula¬ 
tions  thereunder  shall  be  applied. 

(2)  Individuals  over  25.  Notwith¬ 
standing  the  general  rule  contained  in 
section  1303(c)(1)  and  subparagraph 
(1)  of  this  paragraph,  an  individutd  may 
be  an  eligible  individual  for  a  computa¬ 
tion  year  if — 

(1)  ’That  year  ends  after  the  individ¬ 
ual  attained  age  25,  and 

(ii)  During  at  least  four  of  his  taxable 
years  beginning  after  he  attained  age  21 
and  ending  with  the  computation  year, 
he  was  not  a  full-time  student. 

For  the  definition  of  the  term  “student” 
as  used  in  this  subparagraph,  see  para¬ 
graph  (d)  (1)  of  this  section. 

(3)  Major  accomplishment  rule.  Not¬ 
withstanding  the  general  rule  <x>ntained 
in  section  1303(c)(1)  and  subparagraph 
(1)  of  this  paragraph,  an  individual 
may  be  an  eligible  individual  for  a  com¬ 
putation  year  if  more  than  50  percent 
of  his  adjusted  taxable  income  for  the 
computation  yeau*  is  attributable  to  work 
performed  by  him  in  substantial  part 
during  two  or  more  of  his  four  base  pe¬ 
riod  years.  It  is  not  necessary  that  the 
individual  perform  any  of  the  work  in  , 
his  computation  year. 

(4)  Spouse  supported  by  others,  (i) 
Notwithstanding  the  general  rule  con¬ 
tained  in  section  1303(c)(1)  and  sub- 
paragraph  (1)  of  this  paragraph,  an  in¬ 
dividual  may  be  an  eligiUe  individual  for 
a  computation  year  if — 

(a)  Such  individual  makes  a  joint  re¬ 
turn  under  section  6013  for  such  year, 
and 
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(b)  Not  more  than  25  percent  of  the 
aggregate  adjusted  gross  Income  of  such 
individual  and  his  spouse  for  such  year 
Is  attributable  to  such  Individual. 

For  example,  H  and  W,  who  are  United 
States  citizens  and  calendar  year  tax¬ 
payers,  were  married  In  August  1963.  H 
supported  himself  from  1960  to  1964. 
W’s  parents  furnished  more  than  50  per¬ 
cent  of  her  support  for  each  year  prior 
to  her  marriage.  For  the  taxable  year 
1964,  H  and  W  filed  a  joint  return  show¬ 
ing  an  aggregate  adjusted  gross  Income 
of  $10,000,  all  of  which  is  attributable 
to  H.  If  H  and  W  are  otherwise  quali¬ 
fied,  they  may  choose  the  benefits  of  in¬ 
come  averaging  for  1964. 

(11)  In  applying  this  subparagraph,  to 
determine  the  amount  of  the  aggregate 
adjusted  gross  Income  of  a  husband  and 
wife  which  Is  attributable  to  either  of 
them,  amounts  of  earned  Income  which 
are  community  Income  under  commu¬ 
nity  property  laws  applicable  to  such  in¬ 
come  are  taken  Into  account  m  If  such 
amounts  did  not  constitute  community 
income.  For  the  definition  of  the  term 
“earned  income,"  see  section  911(b)  and 
paragraph  (c)  of  !  1.911-2. 

(d)  Definitions — (1)  Student.  For 
purposes  of  section  1303  and  this  section, 
the  term  "student"  means,  with  respect  to 
a  taxable  year,  an  individual  who  during 
each  of  5  calendar  months  during  such 
taxable  year  was  a  full-time  student  at 
an  educational  institution  or  was  pur¬ 
suing  a  full-time  coiu*se  of  Instltutionsd 
on-farm  training  imder  the  supervision 
of  an  accredited  agent  of  an  educational 
institution  or  of  a  State  or  politkcd  sub¬ 
division  of  a  State.  An  example  of  "In¬ 
stitutional  on-farm  training"  Is  that 
authorized  by  38  U.S.C.  1652  (formerly 
section  252  of  the  Veterans’  Readjust¬ 
ment  Assistance  Act  of  1952),  as  de¬ 
scribed  in  section  252  of  such  act.  A 
full-time  student  is  one  who  Is  enrolled 
for  some  part  of  5  calendar  months  for 
the  number  of  hours  of  courses  which  Is 
considered  to  be  full-time  attendance. 
The  5  calendar  months  need  not  be  con¬ 
secutive.  School  attendance  exclusively 
at  night  does  not  constitute  full-time 
attendance.  However,  fuU-tlme  attend¬ 
ance  at  an  educational  institution  may 
include  some  attendsmce  at  night  In  con¬ 
nection  with  a  full-time  course  of  study. 

(2)  Educational  institution.  For  defi¬ 
nition  of  "educational  Institution,"  see 
section  151(e)(4)  and  1 1.151-3. 

§  1.1304  Statutory  provisions;  special 
rules. 

Sec.  1804.  Special  rule* — (a)  Taxpayer 
must  choose  benefit*.  This  part  shaU  apply 
to  the  taxable  year  only  U  the  taxpayer 
chooses  to  have  the  benefits  of  this  part  for 
such  taxable  year.  Such  choice  may  be 
made  or  changed  at  any  time  before  the 
expiration  of  the  period  prescribed  for  mak¬ 
ing  a  claim  for  credit  or  refund  of  the  tax 
Imposed  by  this  chapter  for  the  taxable  year. 

(b)  Certain  provision*  inapplicable.  If 
the  taxpayer  chooaea  the  benefits  of  thla 
part  for  the  taxable  year,  the  foUowlng  pro¬ 
visions  shall  not  apply  to  him  for  such  year: 

(1)  Section  8  (relating  to  optional  tax  If 
adjusted  gross  Income  Is  Isss  than  $5n00), 

(3)  Section  72(n)  (2)  (relating  to  limita¬ 
tion  of  tax  in  case  (rf  certain  distributions 


with  respect  to  contributions  by  sslf- 
employed  individuals), 

(3)  Section  911  (relating  to  earned  income 
from  sources  without  the  United  States), 
and 

(4)  Subpart  D  of  part  ni  of  subchapter 
N  (sec.  931  and  following,  relating  to  in¬ 
come  from  sources  within  possessions  of 
the  United  States) . 

(c)  Failure  of  certain  married  individual* 
to  make  joint  return,  etc. — (1)  Application 
of  subsection.  Paragraphs  (2),  (3),  and  (4) 
of  this  subsection  shall  apply  in  the  case 
of  any  Individual  who  was  married  for  any 
base  period  year  or  the  computation  year; 
except  that — 

(A)  Such  paragraphs  shall  not  a;^ly  In 
respect  of  a  base  period  year  if — 

(1)  Such  individual  and  his  spouse  make 
a  Joint  return,  or  such  individual  makes  a 
return  as  a  surviving  spouse  (as  defined  In 
section  2(b) ),  for  the  computation  year,  and 

(11)  Such  individual  was  not  married  to 
any  other  spouse  for  such  base  period  yecu, 
and 

(B)  Paragraph  (4)  shall  not  apply  In  re¬ 
spect  of  the  computation  year  if  the  in¬ 
dividual  and  his  spouse  make  a  Joint  return 
for  such  year. 

(2)  Minimum  base  period  income.  Tor 
purposes  of  this  part,  the  base  period  income 
of  an  individual  for  any  base  period  year 
aball  not  be  less  than  BO  percent  of  the  base 
period  Income  which  would  result  from 
combining  his  Income  and  deductions  for 
such  year — 

(A)  With  the  Income  and  deductions  for 
such  year  of  the  individual  who  Is  his  spouse 
for  the  computation  year,  or 

(B)  If  greater,  with  the  income  and  deduc¬ 
tions  for  such  year  of  the  individual  who 
was  his  spouse  for  such  base  period  year. 

(3)  Minimum  base  period  capital  gain 
net  income.  Tor  purposes  of  this  part,  the 
capital  gain  net  Income  of  any  individual 
for  any  base  period  year  shall  not  be  lees 
than  60  percent  of  the  capital  gain  net  in¬ 
come  which  would  result  from  combining 
his  capital  gain  net  income  for  such  year 
(determined  without  regard  to  this  psua- 
graph)  with  the  capital  gain  net  Income  for 
such  year  (similarly  determined)  of  the 
individual  with  whom  he  is  required  by 
psu-agraph  (2)  to  combine  his  Income  and 
deductions  for  such  year. 

(4)  Communitg  income  attributable  to 
service*.  In  the  ease  of  amounts  which  con¬ 
stitute  earned  income  (within  the  meaning 
of  section  911(b))  and  are  community  in¬ 
come  under  community  property  laws  appli¬ 
cable  to  such  Inccune — 

(A)  The  amount  taken  Into  account  for 
any  base  period  year  for  purposes  of  deter¬ 
mining  base  period  income  shall  not  be  less 
than  ths  amount  which  would  be  taken  into 
account  if  such  amounts  did  not  constitute 
community  income,  and 

(B)  The  amount  taken  into  account  for 
purposes  of  determining  adjusted  taxable 
Income  for  the  computation  year  shall  not 
exceed  the  amormt  which  would  be  taken 
Into  account  if  such  amormts  did  not  con¬ 
stitute  community  income. 

(5)  Marital  statu*.  For  purposes  of  this 
subsection,  section  143  shall  apply  In  deter¬ 
mining  whether  an  Individual  is  married  for 
any  taxable  year. 

(d)  Dollar  limitation*  in  cose  of  joint  re¬ 
turn*.  In  the  case  of  a  Joint  return,  the 
33,000  figure  contained  In  section  1301  shall 
be  applied  to  the  aggregate  averagable  In¬ 
come,  and  the  $3,000  figure  contained  In 
section  1802(b)  (2)  (C)  shall  be  applied  to 
the  aggregate  net  incomes. 

(e)  Special  rule*  where  there  are  capital 
gatn*—(l)  Treatment  of  capital  gains  in 
computation  goer.  In  the  case  of  any  tax¬ 
payer  who  has  capital  gain  net  income  for 
the  computation  year,  the  tax  Imposed  by 


section  1  for  the  computation  year  which  la 
attributable  to  the  amount  of  such  net  in¬ 
come  shall  be  computed — 

(A)  By  adding  so  much  of  the  amount 
thereof  as  does  not  exceed  average  base  pe¬ 
riod  capital  gain  net  Income  above  133)4 
percent  of  average  base  period  Income,  and 

(B)  By  adding  the  remainder  (if  any)  of 
such  net  income  above  the  20  percent  of  the 
averagable  Income  as  taken  into  account  for 
purposes  of  computing  the  tax  Imposed  by 
section  1  (and  above  the  amounts  (if  any) 
referred  to  In  subsection  (f)(1)). 

(2)  Computaiioa  of  alternative  tax.  In 
the  case  of  any  taxpayer  who  has  capital  .gain 
net  Income  for  the  computation  year,  sec¬ 
tion  1201(b)  shall  be  treated  as  imposing 
a  tax  equal  to  the  tax  Imposed  by  section  1, 
reduced  by  the  amount  (if  any)  by  which — 

(A)  The  tax  Imposed  by  section  1  and 
attributable  to  the  capital  gain  net  Income 
for  the  computation  year  (determined  under 
paragraph  (1)),  exceeds 

(B)  An  amount  equal  to  25  percent  of  the 
excess  of  the  net  long-term  capital  gain  over 
the  net  short-term  capital  loss. 

(f)  Treatment  of  certain  other  item* — (1) 
Gift  or  wagering  income.  The  tax  Imposed 
by  section  1  for  the  computation  year  which 
is  attributable  to  the  amounts  subtracted 
from  taxable  Income  under  paragraphs  (2) 
and  (3)  of  section  1302(b)  shall  equal  the 
Increase  In  tax  under  section  1  which  results 
from  adding  such  amounts  above  the  20  per¬ 
cent  of  the  averagable  Income  as  taken  into 
account  for  purposes  of  computing  the  tax 
imposed  thereon  by  section  1. 

(2)  Secfion  72(Tn)(5).  SecUon  72(m)  (6) 
(relating  to  penalties  applicable  to  certain 
amounts  received  by  owner-employees)  shall 
be  applied  as  if  this  pcut  had  not  bsen 
enacted. 

(3)  Other  item*.  Except  as  otherwise  pro¬ 
vided  in  this  part,  the  order  and  manner  in 
which  items  of  Income  shall  be  taken  into 
aocoimt  in  computing  the  tax  imposed  by 
this  chapter  on  the  Income  of  any  eligible 
Individual  to  whom  section  1301  applies  for 
any  computation  year  shall  be  determined 
under  regulations  prescribed  by  the  Becre- 
tary  or  his  delegate. 

(g)  Short  taxable  gears.  In  the  ease  of 
any  computation  year  or  base  period  year 
which  is  a  short  taxable  year,  this  part  shall 
be  applied  in  the  manner  provided  in  regu¬ 
lations  prescribed  by  the  Secretary  or  his 
delegate. 

(Sec.  1304  as  amended  by  sec.  232(a),  Rev. 
Act  1964  (78Stot.  106)] 

§  1.1304—1  Choice  of  income  averaging 
by  taxpayer. 

(a)  Choice  by  taxpayer.  The  income 
averaging  provisions  apply  to  a  taxable 
year  only  if  the  taxpayer  chooses  to  have 
the  benefits  of  Income  averaging  for  such 
taxable  year.  The  taxpayer  shall  signify 
his  choice  by  making  his  return  for  the 
computation  year  on  Form  1040  and  at¬ 
taching  Schedule  O,  Income  Averaging, 
thereto.  The  taxpayer  may  make  or 
change  his  choice  of  such  benefits  at  any 
time  before  the  expiraticm  of  the  period 
(Including  extensions  thereof)  prescribed 
in  section  6511  for  making  a  claim  for 
credit  or  refund  of  the  tax  Imposed  by 
chapter  1  of  the  Code  for  such  taxable 
year. 

(b)  Subsequent  qualification.  A  tax¬ 
payer  who  was  not  qualified  to  choose  the 
benefits  of  Income  averaging  for  a  tax¬ 
able  year  may  subsequently  become 
qualified  for  such  taxable  year.  For  ex¬ 
ample,  if  h  taxpayer  was  not  ciuallfied  to 
choose  the  benefits  of  income  averaging 
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for  1964  Incurs  a  net  operating  loss  in 
1965.  and  the  carryback  of  such  loss  re¬ 
duces  his  income  for  1962  and  1963  so 
that  he  is  no  longer  ineligible  imder  sec¬ 
tion  1301  to  choose  the  benefits  of  income 
averaging  for  1964,  the  taxpayer  may 
recompute  the  tax  imposed  by  chapter  1 
of  the  Code  on  his  income  for  1964  as  if 
he  had  originally  chosen  the  benefits  of 
Income  averaging. 

(c)  Suhseqxient  disqualification.  A 
taxpayer  who  has  chosen  the  benefits  of 
income  averaging  for  a  taxable  year  may 
subsequently  become  disqualified  for  such 
benefits  for  such  taxable  year.  For  ex¬ 
ample,  if  a  taxpayer  who  chose  the  bene¬ 
fits  of  income  averaging  for  1964  incurs 
a  net  operating  loss  for  1965  and  the 
carryback  of  such  loss  reduces  his  in¬ 
come  for  1964  so  that  he  is  no  longer 
qualified  under  section  1301  to  choose 
the  benefits  of  income  averaging  for  that 
year,  the  taxpayer  must  recompute  the 
tax  imposed  by  chapter  1  of  the  Code  on 
his  inc(»ne  for  1964  as  if  he  had  not  origi¬ 
nally  chosen  the  benefits  of  income  aver¬ 
aging. 

§  1.1304—2  Provi(«ions  inapplirable  if 
income  averaging  is  chosen. 

(a)  Provisions  inapplicable.  If  a  tax¬ 
payer  chooses  the  benefits  of  income 
averaging  for  any  taxable  year,  pursuant 
to  section  1304(a)  and  §  1.1304-1,  the 
following  sections  of  the  Code  will  not 
apply  for  such  year: 

(1)  Section  3  (relating  to  optional  tax 
if  adjusted  gross  income  is  less  than 
$5,000) .  A  taxpayer  may  not,  therefore, 
make  use  of  the  tax  table  contained  in 
section  3  for  any  taxable  year  for  which 
he  chooses  the  benefits  of  income  averag¬ 
ing.  For  availabiiity  of  standard  deduc¬ 
tion,  see  section  144(d)  and  the  regula¬ 
tions  thereunder. 

(2)  Section  72(n)(2)  (relating  to 
limitation  of  tax  in  case  of  certain  dis¬ 
tributions  with  respect  to  contributions 
by  self-employed  individuals). 

(3)  Section  911  (relating  to  earned 
Income  from  sources  without  the  United 
States).  Thus,  a  taxpayer  who  chooses 
the  benefits  of  income  averaging  for  a 
taxable  year  may  not  exclude  from  his 
gross  income  for -such  year  any  portion 
of  his  earned  income  from  sources  with¬ 
out  the  United  States. 

(4)  Subpart  D  of  Part  HI  of  Sub¬ 
chapter  N  (section  931  and  following, 
reiating  to  income  from  sources  within 
possessions  of  the  United  States). 
Thus,  a  taxpayer  who  chooses  the  bene¬ 
fits  of  income  averaging  for  a  taxable 
year  may  not  exclude  from  his  gross  in¬ 
come  for  such  year  any  portion  of  his 
income  frcnn  sources  within  possessions 
of  the  United  States.  However,  the  ap¬ 
plication  of  this  provision  for  purposes  of 
income  averaging  shall  not  affect  any 
subsequent  determination  imder  the  3- 
year  rule  contained  in  section  931(a)  (1). 
See  §  1.931-1. 

(b)  Subsequent  disqualification.  The 
provisions  of  section  1304(b)  and  this 
section  do  not  apply  to  a  taxable  year  for 
which  a  taxpayer  chose  the  benefits  of 
income  averaging  if  he  subsequently  be- 
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comes  disqualified  for  such  benefits. 
See  paragraph  (c)  of  8  1.1304-1. 

§  1.1304—3  Special  rules  for  computing 
base  period  income. 

(a)  Applicability.  Section  1304(c) 
prescribe  the  minimum  amount  of  sep¬ 
arate  base  period  income  of  an  Individual 
to  be  taken  into  account  for  any  base 
period  year  in  certain  circumstances. 
It  applies  if  an  individual  was  married 
for  any  base  period  year  or  for  the  com¬ 
putation  year,  unless — 

(1)  For  the  computation  year,  such 
individual  and  his  spouse  make  a  Joint 
return,  or  he  makes  a  return  as  a  surviv¬ 
ing  spouse  (as  defined  in  section  2(b) 
and  8  1.2-2), and 

(2)  He  was  not  married  to  any  other 
spouse  for  such  base  period  year. 

The  applicability  of  this  section  is  de- 
termini  separately  for  each  base  period 
year.  Thus,  the  provisions  of  this  sec¬ 
tion  may  apply  to  one  or  more  but  less 
than  all  base  period  years. 

(b)  Minimum  separate  base  period 
income — (1)  General  rule.  In  any  case 
in  which  section  1304(c)  and  this  section 
apply,  the  separate  base  period  income 
of  an  individual  for  a  base  period  year 
is  the  greatest  of  the  following  amounts: 

(1)  The  individual’s  separate  income 
and  deductions  (increased  in  accordance 
with  subparagraph  (A)  of  section  1304 

(c)(4),  relating  to  community  income) 
adjust^  in  accordance  with  paragraph 

(c)  of  8  1.1302-3; 

(ii)  50  percent  of  the  base  period  in¬ 
come  resulting  from  adjusting,  in 
accordance  with  paragraph  (c)  of 
8  1.1302-3,  the  sum  of  the  individual’s 
separate  income  and  deductions  (in¬ 
creased  in  accordance  with  subpara¬ 
graph  (A)  of  section  1304(c)  (4) .  relat¬ 
ing  to  community  income)  and  the  sep¬ 
arate  income  and  deductions  of  his 
spouse  for  the  computation  year;  or 

(iii)  50  percent  of  the  base  period  in¬ 
come  resulting  from  adjusting,  in  ac¬ 
cordance  with  paragraph  (c)  of 
8  1.1302-3,  the  sum  of  the  individual’s 
separate  income  and  deductions  and  the 
separate  income  and  deductions  of  his 
spouse  for  such  base  period  year. 

However,  subdivision  (ii)  of  this  subpar¬ 
agraph  shall  not  apply  in  respect  of  a 
base  period  year  if  an  individual  and  his 
spouse  make  a  Joint  return  for  the  com¬ 
putation  year. 

(2)  Computation  of  adjustments.  For 
purposes  of  subparagraph  (1)  (ii)  and 
(iii)  of  this  paragraph,  in  computing  the 
amount  of  smy  adjustment  under  para¬ 
graph  (c)  of  8  1.1302-3,  an  item  of  in¬ 
come  of  an  individual  may  not  be  de¬ 
creased  by  a  loss  Incurred  by  tiie  indi¬ 
vidual  with  whom  he  combines  his  in¬ 
come, 'unless  such  individuals  made  a 
Joint  return  for  the  base  period  year  in 
question.  For  example,  if  an  individual 
has  a  net  Imig-term  capital  gain  of 
$20,000  for  a  base  period  year  and  the 
individual  with  whom  he  combines  his 
inoxne  has  a  net  long-term  capital  loss 
of  $5,000  for  such  year,  their  combined 
capital  gain  net  income  for  such  year 


is  $10,000  ($20,000- (50  percent  of 

$20,000) ) .  However.  If  such  individuals 
made  a  Joint  return  for  such  year,  their 
capital  gain  net  inccnne  is  $7,500 
($15,000-  (50  percent  of  $15,000) ) . 

(c)  Separate  income  and  deductions — 
(1)  Definition.  The  term  “separate  in¬ 
come  and  deductions’’  for  a  base  period 
year  means  the  excess  an  individual’s 
gross  income  over  his  allowable  separate 
deductions.  The  separate  income  and 
deductions  of  an  individual  may  never 
be  less  than  zero. 

(2)  Separate  deductions.  (1)  An  in- 
vldual's  separate  deductions  for  a  base 
period  year  for  which  he  made  a  separate 
return  are  the  deductions  allowable  on 
such  return. 

(ii)  An  individual’s  separate  deduc¬ 
tions  for  a  base  period  year  for  which  he 
made  a  joint  return  are: 

(a)  In  the  case  of  deductions  allowable 
in  computing  adjusted  gross  income,  the 
sum  of  such  deductions  attributable  to 
the  items  of  his  gross  income;  and 

(b)  In  the  case  of  deductions  allow¬ 
able  in  computing  taxable  income,  an 
amount  which  bears  the  same  ratio  to 
the  amount  of  such  deductions  allow¬ 
able  on  the  Joint  return  as  the  amount  of 
adjusted  gross  Income  attributable  to 
him  for  such  year  bears  to  the  amount 
of  the  aggregate  adjusted  gross  income 
of  him  and  his  spouse  for  such  year. 
However,  in  any  case  in  which  85  per¬ 
cent  or  more  of  the  aggregate  a^usted 
gross  income  of  a  husband  and  wife  for 
a  taxable  year  is  attributable  to  either 
the  husband  or  wife,  all  of  such  deduc¬ 
tions  shall  be  deemed  to  be  the  allowable 
deductions  of  the  individual  to  whom 
85  percent  or  more  of  such  income  is 
attributable,  and  none  of  such  deduc¬ 
tions  shall  be  deemed  to  be  the  allow¬ 
able  deductions  of  the  other  spouse. 

(d)  Community  income  attributable  to 
services.  Under  section  1304(c)(4)(A), 
in  any  case  in  which  subdivisions  (i)  and 
(ii)  of  subparagraph  (1)  of  paragraph 
(b)  apply,  an  individual’s  separate  in¬ 
come  and  deductions  (as  defined  in  para¬ 
graph  (c) ) ,  shall  be  increased  to  take 
into  account,  in  the  case  of  amounts 
which  constitute  earned  income  (within 
the  meaning  of  section  911(b))  and  are 
community  income  under  community 
property  laws  applicable  to  such  income, 
not  less  than  the  net  amount  of  such 
earned  income  which  would  be  taken  into 
account  if  such  amounts  of  earned  in¬ 
come  did  not  constitute  community 
income. 

(e)  Example.  ’The  provisions  of  this 
section  may  be  illustrated  by  the  follow¬ 
ing  example: 

Example.  H  and  W  are  calendar  year  tax¬ 
payers  who  were  married,  residents  of  a 
common  law  State,  and  otherwise  eligible  to 
choose  the  benefits  of  Income  averaging  for 
the  taxable  year  1964.  They  made  a  Joint 
return  for  1964.  W,  however,  was  married 
to  and  made  a  joint  return  with  A  for  the 
taxable  year  1960.  H  was  unmarried  for  1960. 
H,  A,  and  W  had  taxable  Income  foe  1960  as 
indicated  in  the  table  below.  H  and  W 
compute  their  base  period  Income  for  1960 
In  the  following  manner: 
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A 

w 

A  and 
W  joint 
return 

H 

$11,800 

$8,000 

1,000 

$1$800 

1,800 

$$000 

1,000 

600 

Adjusted  groM  incMM. 

Total  deductions 
allowable  In  oom* 
putinc  taxable  In- 

12,000 

4,000 

1$000 

$000 

$000 

1,800 

Amount  of  total  de¬ 
ductions  allowable 
in  computtaiR  sep¬ 
arate  tnoome  and 

$.000 

1,000 

1,800 

Separate  tnoome  and 

^UCUOQS . . 

$000 

$000 

1$000 

$800 

Foreisn  tnoome  ex- 
ctuded  under  section 
oil 

10,000 

Separate  base  period 
income  in  accord¬ 
ance  with  parafraph 
(b)(1)  (t) . 

1 

19,000 

r 

$000 

$800 

Separata  base  period  Income  In  accordance 
wltb  paragraph  (b) : 


(1)  W**  separate  Income  and  deduc¬ 
tions  under  subdivision  (1)  of 
paragraph  (b)(1) _ $3,000 


(2)  W's  separate  base  period  Income 
under  subdivision  (111)  of  para¬ 
graph  (b) (1) : 

(a)  W  and  A's  taxable  Income 

for  1060 _ $12. 000 

(b)  Adjustment  under 

paragraph  (c)  of 
i  1.1302-3  _  10,000 


22,000 

(c)  50  percent  ot  combined  base 

period  Income _ _ _ _  11,000 

W  must  take  $11,000  Into  account  as  her 
separate  base  period  Income  for  1960.  Since 
H  made  a  Joint  return  with  W  In  the  compu¬ 
tation  year  and  was  not  married  to  another 
spouse  In  1960,  sectl<Mi  1304(o)  and 
1 1.1304-3  do  not  apply  to  him  tor  1960. 
Therefore,  his  separate  base  period  Income 
for  1960  Is  $3A00.  H  and  W’s  base  period 
Income,  on  a  Joint  return  basis,  for  1960  Is 
113,500. 

(f)  Minimum  base  period  capital  gain 
net  income.  In  any  base  perlt^  jrear  to 
which  section  1304(c)'  and  this  section 
apply,  for  purposes  ot  determining  an 
individual’s  average  base  period  capital 
gain  net  income  under  section  1302(d)  (2) 
and  paragr^h  (b)  of  S  1.1302-4,  his 
capital  gain  net  Income  for  such  year 
shall  not  be  less  than  SO  percent  of  the 
capital  gain  net  Income  which  would  re¬ 
sult  frimi  cfunblning  his  capital  gain  net 
income  for  such  year  (determined  with¬ 
out  regard  to  section  1304(c)  (3)  and  this 
paragraph)  with  the  capital  gain  net  In¬ 
come  for  such  year  (also  determined 
without  regard  to  section  1304(c)  (3)  and 
this  paragraph)  of  the  Individual  with 
whom  he  is  required,  pursuant  to  para¬ 
graph  (b)  of  this  section,  to  combine  his 
separate  lnc<Hne  and  deductions  for  such 
year. 

(g)  Marital  status.  For  purposes  of 
section  1304(c)  and  this  section,  the 
rules  of  section  143  (relating  to  determi¬ 
nation  of  marital  status)  and  the  regula¬ 
tions  thereunder  apply  In  determining 
whether  an  Indivldfial  Is  married  for  any 
taxable  year. 


§  1.1304—4  Dollar  limitations  in  case  of 
joint  returns. 

(a)  Averagable  income.  Under  section 
1301  an  eligible  Individual  may  choose 
the  benefits  ot  Income  averaging  only  If 
his  averagable  Income  for  the  computa¬ 
tion  year  exceeds  $3,000.  In  the  case  of 
a  joint  return,  the  $3,000  limitation  ap¬ 
plies  to  the  aggregate  averagable  Income 
of  the  husband  and  wife  making  the  Joint 
return. 

(b)  Income  attributable  to  gifts,  be¬ 
quests,  etc.  Under  section  1302(b)  (2) 
(C)  an  individual  must.  In  determining 
his  adjusted  taxable  income  for  a  com¬ 
putation  year,  decrease  his  taxable  In¬ 
come  for  such  year  by  the  amount  of 
his  Income  attributable  to  gifts,  bequests, 
devises,  and  Inheritances  only  If  the  sum 
of  such  amounts  exceeds  $3,000.  Under 
section  1304(d),  the  $3,000  limitation 
with  respect  to  the  amount  of  net  In¬ 
come  attributable  to  such  Interests  In 
property  applies.  In  the  case  of  a  Joint 
return,  to  the  aggregate  net  Income  of 
the  husband  and  wife  making  the  Joint 
return. 

§  1.1304—5  Determination  of  total  tax 
for  the  computation  year. 

(a)  Total  tax.  The  total  amount  of 
tax  Imposed  by  section  1  for  the  compu¬ 
tation  year  on  the  Income  of  an  Indi¬ 
vidual  for  that  year  is  the  sum  of  the 
separate  amounts  of  tax  Imposed  on  the 
several  segments  of  the  income  of  the 
individual  who  chooses  the  benefits  of 
income  averaging  for  such  year.  The 
several  segments  of  an  Individual's  in¬ 
come  arranged  In  ascending  order  (from 
the  standpoint  of  the  tax  rate  brackets 
applicable  to  such  segments  of  Income) 
are: 

Segment  1.  The  amount  of  income  equal 
to  133  percent  of  average  base  period 
Income. 

Segment  2.  The  amount  (If  any)  of  the 
adjustment  for  capital  gains  made  to  aver¬ 
agable  Income  under  section  1302(a)(2). 

Segment  3.  The  amount  (if  any)  of  capi¬ 
tal  gain  net  Income  for  the  computation  year 
which  Is  less  than  or  equal  to  average  base 
period  capital  gain  net  Income. 

Segment  4.  Twenty  i>eroent  of  averagable 
income. 

Segment  5.  The  amount  (if  any)  of  Items 
of  income  not  speclfloally  included  In  any 
other  segment. 

Segment  6.  The  amount  (If  any)  of  capi¬ 
tal  gain  net  Income  for  the  computation 
year  which  exceeds  average  base  period  capi¬ 
tal  gain  net  Income. 

Segment  7.  The  amount  (If  any)  of  In¬ 
come  to  which  section  73(m)  (5),  relating  to 
certain  distributions  to  owner-employees 
which  are  subject  to  penaltleo,  applies. 

(b)  Treatment  of  segment  S  items. 
The  tax  imposed  by  section  1  for  the 
computation  year  on  Items  of  inccme  In 
segment  5  shall  equal  the  increase  In  tax 
resulting  from  adding  such  amounts  to 
an  individual’s  income  Immediately 
above  20  percent  of  averagable  Income 
(segment  4)  as  such  averagable  Income 
Is  taken  Into  account  for  purposes  of 
computing  the  tax  Imposed  on  such  aver¬ 
agable.  Income  by  section  1.  Segment  5 
includes  the  items  of  income  by  which 
taxable  income  is  decreased  In  determin¬ 
ing  adjusted  taxable  Income  under  sec¬ 
tion  1302(b)(2)  and  paragraph  (c)  of 


S  1.1302-2,  section  1302(b)  (3)  and  para¬ 
graph  (d)  of  S  1.1302-2,  paragraph  (f) 
of  8  1.1302-2,  and  paragraph  (g)  of 
1  1.1302-2. 

(c)  Treatment  of  certain  amounts  re¬ 
ceived  by  owner-employees.  The  amount 
of  tax  Imposed  by  section  1  for  the  com¬ 
putation  year  attributable  to  amounts 
described  in  section  72(m)(5)(A).  to 
which  a  penalty  Is  applicable  imder  sec¬ 
tion  72 (m)  (5)  and  paragraph  (e)  of 
i  1.72-17,  Is  computed  by  determining 
the  Increase  In  tax  which  results  under 
section  1  from  the  Inclusion  of  such 
amoimts  in  Income  without  the  use  of 
the  Income  averaging  provisions. 

(d)  Examples.  The  application  of  the 
rules  described  In  this  section  may  be 
Illustrated  by  the  following  examples: 

Example  {!).  A.  an  eligible  individual 
who  was  not  married  for  the  taxable  years 
1960  through  1964,  has  taxable  income  for 
those  years  as  indicated  in  the  table  below. 
For  the  taxable  years  1960  through  1963,  all 
of  A's  Income  is  ordinary  income  from  salary. 
For  the  taxable  year  1964.  aU  of  A’s  Income 
is  ordinary  Income,  and  includes  $5,000  of 
net  Income  attributable  to  property  received 
by  bequest  In  1964.  A'S  qualification  to 
choose  the  benefits  of  Income  averaging  and 
the  amount  of  his  averagable  Income  for 
1964  are  determined  In  the  foUowlng  manner: 


Taxable 

Tear;  (acome 

1960  . $2,000 

1961  _  4.000 

1962  _  3,  500 

1968 _  2.600 

1964 _  49,000 

(1)  Adjtisted  taxable  Income  for 
1964  (computation  year) : 

(a)  Taxable  Incmne  for  1964...  $49,000 
Less: 

(b)  Income  attributable  to  be¬ 

quest -  5, 000 


Adjusted  taxable  In¬ 
come _  44, 000 

(2)  Average  base  period  Income  for 
years  1960-63  (the  base  pe¬ 
riod  years) : 

(a)  1960 .  2,000 

1961- .  4. 000 

1962  .  3.  600 

1963  _  2.600 


12,000 

(b)  Average  biue  period  Income  — 
($12,000-^4) _  3,000 


(3)  Averagable  Income  for  1964: 

(a)  Adjusted  taxable  Income.  44,000 
Less: 

(b)  138  Vi  percent  of  average 

base  period  Income 


(^X$8.000)  _  4,000 

Averagable  Income _ _ _  40, 000 


Since  A's  averagable  income  exceeds  $3,000, 
the  entire  amount  ($40,000)  of  hU  averaga¬ 
ble  Income  Is  subject  to  averaging. 

Computation  of  tax  due  for  computation 
year  (1964): 


(1)  Segments  of  Income; 

(a)  lS3Vi  percent  of  the  average 

base  period  Inocxne _ $4,  (XX) 

(b)  20  percent  of  the  averagable 

Income  ($40,000  +  6) _  8,000 

(c)  Income  attributable  to  be- 

'  quest _  6, 000 


17,000 
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(2)  Tax  attributable  to  the  averaga- 

ble  Income: 

(a)  Tax  on  $4,000 _  740 

(b)  Tax  on  $12,000  ($4,000+ 

$8,000) _  8. 040 

(c)  Tax  on  20  percent  of  averag- 

able  Income  ($3,040— 

$740) . 2,300 

(d)  Multiply  tax  by  6  (SX 

$2,300)  . . 11,500 

(3)  Tax  attributable  to  the  Income 

attributable  to  bequest: 

(a)  Tax  on  $17,000 _  6,065 

(b)  Tax  on  $12,000 .  8, 040 


3,015 


(4)  Totel  tax  for  1964: 

(a)  Tax  on  133)^  percent  of  the 

average  base  period  Income 
($4,000) _  740 

(b)  Tax  on  averagable  Income 

($40,000)  . . . 11,  500 

(c)  Tax  on  Income  attributable 

to  bequest  ($5,000) _  2,015 


Total  tax . . . 14,266 


Example  (2).  A,  an  eligible  Individual 
who  was  not  married  for  the  taxable  years 
1960  through  1064,  has  taxable  Income  for 
those  years  as  Indicated  In  the  table  below. 
For  the  taxable  years  1960  through  1963,  all 
of  his  ordinary  Income  Is  from  salary  and 
all  of  hl.r  capital  gain  Is  net  long-term  capital 
gain.  For  the  taxable  year  1964,  A's  ordinary 
Income  Includes  $5,000  of  net  Income  at¬ 
tributable  to  a  bequest  received  by  A  in  1964. 
A’s  qualification  to  choose  the  benefits  of 
Income  averaging  and  the  amount  of  his 
averagable  Income  for  1964  are  determined 
in  the  following  manner: 


Taxable  income 


Year 

Total 

Ordinary 

income 

Capital 
gain  net 
Income 

1«#0 . 

t8.2fi0 

$2,000 

$6,280 

1#61 . 

7,780 

4,000 

3,780 

1#62 . 

7,800 

3,800 

4,000 

1M3 . 

8,800 

2,800 

oiooo 

1984 . 

80,000 

49,000 

10,000 

(1)  Adjusted  taxable  Income  tor 
1964  (the  computation  year) : 

(a)  Taxable  Income  for  1964...  $59,000 
Less: 

(b)  (1)  Capital  gain 

net  income  for 
the  oomputatlon 

year - $10, 000 

(11)  Income  attrlb- 
u table  to  be¬ 
quest _  6, 000 


Total _  16, 000 


Adjusted  taxable  Income..  44,000 


(3)  Average  base  period  income  for 
years  1960-63  (the  base  period 


years) : 

(a)  1060.. . . . .  $2,000 

1961  .  4,000 

1962  - -  8,  500 

1963  .  2,  500 


12,000 


(b)  $12,000h-4 .  8,000 


(3)  Average  base  period  capital  gain 
net  Income: 

(a)  1960 . — .  6, 250 

1961 _  8,  750 

1062 _ 4,  000 

1963 _ 6,  000 


20,000 


(b)  $20,000  .  6, 000 


(4)  Averagable  Income  for  1964: 

(a)  Adjusted  taxable  income..  44,000 
Less: 

(b)  133)^  percent  of  average 

base  period  Income  (4/3  X 
$3,000) _ _ _  4,  000 


Averagable  Income _  40, 000 


Since  A's  averageable  Income  exceeds  $3,000, 
the  entire  amount  ($40,000)  of  bis  averaga¬ 
ble  Income  Is  subject  to  averaging. 

Computation  of  tax  due  for  computation 
year  (1964) : 

(1)  Segments  of  Income: 

(a)  133  Vi  percent  of  the  aver¬ 
age  base  period  income.  $4, 000 


(b)  The  average  base  period 

capital  gain  net  income.  6,000 

(c)  20  percent  of  the  averaga¬ 

ble  Income  ( $40,000 -t-5).  8,000 

(d)  Income  attributable  to  be¬ 

quest _  6, 000 

(e)  Excess  of  computation  year 

capital  gain  net  Income 
over  average  base  period 
capital  gain  net  income 
$10,000  -85,000) _  6,000 


27,000 


(2)  Tax  attributable  to  the  aver¬ 
agable  Income: 

(a)  Tax  on  $9,000 _  2,055 

(b)  Tax  on  $17,000 . 5,055 

(c)  Tax  on  20  percent  of  aver¬ 

agable  Income  ($5,055— 

$2,055) . 8,000 

(d)  Multiply  tax  by  5  (5x 

$3,000) .  15, 000 


(3)  Tax  attributable  to  the  Income 
attributable  to  bequest: 

(a)  Tax  on  $22,000 .  7, 460 

(b)  ^x  on  $17,000 .  5, 055 


2,406 

(4)  Tax  attributable  to  the  excess  of 
computation  jrear  capital  gain 
net  Income  over  average  base 
period  capital  gain  net  In¬ 


come: 

(a)  Tax  on  $27,000 _  10, 160 

Less: 

(b)  Tax  on  $22,000 . .  7, 460 


2,700 


(5)  Total  tax  tat  1964: 

(a)  Tax  on  183Vi  percent  of  the 

average  base  period  In¬ 
come  ($4,000) _ 740 

(b)  Tax  cm  average  blue  period 

capital  gain  net  Income 
($5,000) .  1,816 

(c)  Tax  on  averagable  income 

($40,000) . $16,000 

(d)  Tax  on  Income  attributable 

to  bequest  ($5,000) _  2, 406 

(e)  Tax  on  excess  capital  gain 

net  Income  ($5,000) _  2,700 


-  Total  tax _  22, 160 


Example  (2).  The  facts  are  the  same  as 
In  example  (2)  for  the  taxable  years  1960  to 
1963.  For  the  taxable  year  1904,  A’s  taxable 
income  is  $47,000,  of  which  $44,000  Is  ordi¬ 
nary  Income  and  the  remaining  $3,000  Is 
attributable  to  hls  $6,000  of  net  long-term 
capital  gain. 


(1)  Adjusted  taxable  income  for 
1964  (the  computation  year) : 

(a)  Taxable  Income  for  1964...  $47,000 
Less: 

(b)  Capital  gain  net  income  for 

the  computation  year _  8, 000 


Adjusted  taxable  In¬ 
come  _  44, 000 

(2)  Average  base  period  income  for 
years  1960-63  (the  base  period 
years)  -  3,000 


(3)  Averse  base  period  capital  gain 

neflncome _  6, 000 


(4)  Averagable  income  for  1964: 

(a)  Adjusted  taxable  Income...  44,000 
Lera: 

■(b)  133Vi  percent  of  average 
base  period  Income  (Hx 
$3,000) -  4,000 


Total  _ _ _  40,  000 


Less: 

(c)  The  adjustment  for  capital 
gains: 

(I)  Average  base 

period  ciq>l- 
tal  gain  net 
Income _ $5,000 

Lera: 

(II)  Capital  gain 

net  Income 
for  the  oom- 
putatlon 
year _  8, 000 


Total  _  2, 000 


Averagable  lno(»te _  38,000 

Since  A’s  averagable  Income  exceeds  $3,000, 
the  entire  amount  ($38,000)  of  hls  averagable 
Income  Is  subject  to  averaging. 

Oomputatlon  of  tax  due  for  computation  year 


(1964): 

(1)  Segments  of  Incmne: 

(a)  133Vi  percent  of  the  average 

base  period  Income  (^X 
$3,000)  .  $4,000 

(b)  Adjustment  for  capital 

gains  -  2,000 

(c)  The  amount  of  the  compu¬ 

tation  year  capital  gain 

net  Income _ _  8, 000 

(d)  20  percent  of  the  averagable 

Income  ($38,000-1-6) _  7,600 


Total  _ _ _  16, 600 


(2)  Tax  attributable  to  the  averag¬ 
able  Income: 

(a)  Tax  on  $9,000 _  $2,055 

(b)  Tax  on  $16,600 . 4,877 

(c)  Tax  on  20  percent  of  aver¬ 

agable  Income  ($4S77— 

$2,066)  _  2, 822 

(d)  Multiply  tax  by  6  (6X 

$2,822)  _  14,110 
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(3)  Total  tax  for  1M4: 

(a)  Tax  on  133^  percent  of  the 

average  base  period  In¬ 
come  (34.000) .  $740 

(b)  Tax  on  the  adjustment  for 

capital  gains  ($2,000)  470 

(c)  Tax  on  computation  year 

capital  gain  net  Income 
($3,000) .  846 

(d)  Tax  on  averagable  Income 

($38,000) .  14,110 


ToUl  Ux .  18, 166 


§  1.1304—6  Special  rule  for  computa¬ 
tion  of  alternative  tax. 

(a)  If  an  Individual  has  capital  gain 
net  income,  section  1201(b)  is  treated  as 
imposing  an  alternative  tax  in  lieu  of 
the  tax  imposed  by  section  1,  if  such  al¬ 
ternative  tax  is  less  than  the  tax  imposed 
by  section  1.  The  alternative  tax  is 
equad  to  the  tax  imposed  by  section  1, 
reduced  by  the  amount  by  which — 

(1)  The  tax  imposed  by  section  1 
which  is  attributable  to  an  individual’s 
capitsd  gain  net  income  for  the  compu¬ 
tation  year  (as  determined  under  section 
1304(e)(1)  and  i  1.1304-5),  exceeds 

(2)  An  amount  equal  to  25  percent  of 
the  excess  of  such  iadividual’s  net  long¬ 
term  capital  gain  for  the  computation 
year  over  his  net  short-term  capital  loss 
for  such  year.  * 

See  8  1-1-3  for  rule  relating  to  the  com¬ 
putation  of  the  limitation  on  tax  under 
section  1(c)  in  cases  where  the  alterna¬ 
tive  tax  is  imposed.  For  purposes  of 
paragraph  (a)  of  8  1.34-2  relating  to  the 
limitation  on  amount  of  the  dividend 
received  credit  under  section  34)  and 
paragraph  (a)  of  8  1.35-1  (relating  to 
computation  of  credit  for  partially  tax- 
exempt  interest  under  section  35)  in  any 
case  where  the  alternative  tax  is  im¬ 
posed,  taxable  income  for  a  taxable  year 
is  an  individual’s  taxable  Income  as  de¬ 
fined  in  section  63. 

(b)  The  aiH>llcation  of  the  rules  de¬ 
scribed  in  this  paragraph  may  be  illus¬ 
trated  by  the  following  example: 

Example.  A,  an  eligible  Individual  wbo 
was  not  married  for  tbe  taxable  years  1880 
through  1864,  bas  taxable  Income  for  those 
years  as  Indicated  In  tbe  table  below.  For 
the  taxable  years  1880  through  1884,  all  ta 
his  ordinary  Income  Is  from  salary  and  all  of 
his  capital  gain  Is  net  long-term  capital  gain. 
A's  quallflcatlcm  to  choose  tbe  benefits  of 
Income  averaging  and  tbe  amount  of  bis 
averagable  Income  for  1884  are  determined 
In  tbe  following  manner: 


Taxable  income 


Year 

Total 

Ordinary 

Inooma 

Capital 
sain  net 
Inoome 

IMO . 

38,380 

7,780 

7.800 

8.800 
84000 

§§§§§ 

18,380 

3.780 

4,000 

4000 

44000 

1961 . 

1982 _ 

1983 _ 

1961..  _ 

(1)  Adjusted  taxable  Income  for 
1884  (tbe  computation  year) : 

(a)  Taxable  Income  for  1884 _ $84. 000 

lioss: 

(b)  Oi^tal  gain  net  Income  for 

tbe  computation  year _  40,000 


Adjusted  taxable  Income -  44. 000 

(2)  Average  base  period  Income  for 
years  1880-83  (tbe  base  pe¬ 
riod  years)  (See  example  2, 

I  1.1304-6(d) )  .  $3,000 


(3)  Average  base  period  capital  gain 

net  Income  (See  example  2, 
i  1.1304-8(d))  .  6,000 

(4)  Averagable  Income  for  1884: 

(a)  Adjiuted  taxable  income..  44,000 
Less: 

(b)  133Vi  percent  of  average 

base  period  Income  (% 
X$3.000)  . . .  4,000 


Averagable  Income _  40, 000 


Since  A's  averagable  Income  exceeds  $3,000, 
tbe  entire  amount  ($40,000)  of  bis  aver¬ 
agable  income  Is  subject  to  averaging. 

Computation  of  tbe  tax  due  for  computation 
year (1864): 

( 1 )  Segments  of  income : 

(a)  133 H  percent  of  tbe  aver¬ 

age  base  period  Inccxne..  $4,000 

(b)  Tbe  average  base  period 

capital  gain  net  Income..  6. 000 

(c)  20  percent  of  tbe  averag¬ 

able  Income  ($40,000-1-6)-  8,000 

(d)  Excess  of  computation  year 

capital  gain  net  Income 
over  average  base  period 
capital  gain  net  Income.  35,000 


ToUl  .  62,000 


(2)  .Tax  attributable  to  tbe  averag¬ 
able  Income: 

(a)  Tax  on  $8,000 _  2,066 

(b)  Tax  on  $17,000 _  6. 065 

(c)  Tax  on  20  percent  of  av¬ 

eragable  Income  ($6,066  — 

$2,066) .  3,000 

(d)  Multiply  tax  by  6  (6X 

$3,000) .  16,000 


(3)  Tax  attributable  to  tbe  excess 
of  computation  year  capital 
gain  net  Income  over  average 
base  period  capital  gain  net 


Income : 

(a)  Tax  on  $62,000 .  25.  260 

Xi088 1 

(b)  Tax  on  $17,000 .  6,066 


80,205 


(4)  Total  tax  for  1884: 

(a)  Tax  on  138Vi  percent  of  tbe 

average  base  period  In¬ 
come  ($4,000) _  740 

(b)  Tax  on  average  base  period 

capital  gain  net  Income 
($6,000)  . .  1,816 

(c)  Tax  on  averagable  Income 

($40,000)  _  16, 000 

(d)  Tax  on  excess  capital  gain 

net  Income  ($36,000) _  20,206 


Total  tax... _ ....... _  87,280 

Computation  of  alternative  tax  for  compu¬ 
tation  year  (1884) : 

(1)  Tax  equal  tb  tbe  tax  Imposed  by 

sec.  1  of  tbe  Code _ $87,260 


7797 

(2)  Amount  (If  any)  of  reduction 
In  tax; 

(a)  Tax  Imposed  by  sec.  1  of 

tbe  Code  which  Is  attrib¬ 
utable  to  tbe  amount  of 
capital  gain  net  Income 
for  tbe  computation  year 
which  Is  equal  to  the 
average  base  period  capi¬ 
tal  gain  net  Income 
($6,000) .  1,316 

(b)  Tax  Imposed  by  sec.  1  of 

tbe  Code  which  Is  attrib¬ 
utable  to  tbe  excess  of 
capital  gain  net  income 
for  tbe  computation  year 
over  the  average  base  pe¬ 
riod  capital  gain  net  In¬ 


come  ($36,000) _ $20,205 

Total  tax  attributable  to 
capital  gain  net  Income 
for  tbe  computation 

year _  21,  620 

(c)  Amount  which  Is  26  per¬ 
cent  of  net  long-term 
capital  gain  for  compu¬ 
tation  year  ($80,000) _  20,000 


Reduction  In  tax _  1,620 


(3)  Alternative  tax  for  1864 

($37,260-$l,620)  .  86. 740 


§  1.1304—7  Short  taxable  years. 

(a)  Change  of  annual  accounting  pe¬ 
riod.  (1)  If  an  individual  is  required 
under  section  443(a)  (1)  and  the  regula¬ 
tions  thereunder  to  make  a  return  for  a 
short  period,  such  short  period  may  be 
treated  as  a  computation  year  or  a  base 
period  year.  For  purposes  of  this  sec¬ 
tion,  a  “short  period’’  means  any  period 
of  less  than  12  months  for  which  a  return 
was  required  to  be  made  under  sec- 
Uon  443(a). 

(2)  For  a  short  period  which  is  a  com¬ 
putation  year,  an  individual  shall  deter¬ 
mine  his  eligibility  to  choose  the  benefits 
of  income  averaging  by  placing  his  tax¬ 
able  income  on  an  annual  basis  by  multi¬ 
plying  such  income  by  12  and  dividing 
the  result  by  the  number  of  months  in 
the  short  period.  The  provisions  of  sec¬ 
tion  443(c)  and  the  regulations  there¬ 
under  (relating  to  adjustment  in  deduc¬ 
tion  for  personal  exemptions)  shall  apply 
in  such  computations.  The  total  tax  im¬ 
posed  by  section  1  for  the  short  period 
which  is  a  computation  year  shall  be  the 
same  part  of  the  total  tax  computed  on 
the  annual  basis  as  the  number  of 
months  in  the  short  period  is  of  12 
months.  The  period  described  in  section 
443(b)  (2)  (relating  to  computation  based 
on  12-month  period)  may  not  be  a  com¬ 
putation  year. 

(3)  For  a  short  period  which  is  a  base 
period  year,  the  amount  of  an  indivlduars 
base  period  income  for  such  short  period 
is  computed  as  if  such  short  period  were 
a  taxable  year  of  12  months  ending  on 
the  last  day  of  the  short  period. 

(4)  The  iq>plicatlon  of  the  rules  de¬ 
scribed  in  subparagraph  (1)  of  this  para- 
gri4)h  may  be  illustrated  by  the  following 
example: 

Example.  A,  an  unmarried,  eligible  In- 
dividual  who  had  been  a  calendar  year  tax¬ 
payer.  was  aUowed  In  1884  to  change  hU  an¬ 
nual  accounting  period  to  a  taxable  year 
beginning  on  April  1.  A  made  a  return  for 
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the  short  period  from  January  1  to  March 
31.  1964.  Hla  taxable  Income  for  the  tax¬ 
able  years  1960  to  1964  U  as  indicated  in  the 
table  below.  For  the  taxable  years  1960 
through  1963.  all  of  A's  Income  is  ordinary  in¬ 
come  from  salary.  For  the  short  period,  all 
of  A’s  Income  is  ordinary  Income,  and  In¬ 
cludes  $5,000  of  net  income  attributable  to 
a  bequest  received  in  1964.  A’s  eligibility 
to  choose  the  benefits  of  income  averaging 
and  the  amount  of  his  averagable  income  for 
1964  are  determined  in  the  following  manner: 

Taxable 


Year:  itioome 

1960  . $12,000 

1961  .  14, 000 

1962  .  17. 600 

1963  . - .  16.  600 

1964  (3  months) _  15,000 


(1)  Adjusted  taxable  income  for 
1964  (computation  year) : 

(a)  TaxaMe  income  for  1964  on 
annual  basis  ( ($15,000 X 


12)-f^) .  60,000 

Less: 

(b)  Income  attributable  to  be¬ 
quest  on  annual  basis 
( ($6,000  X  12  )-^8) .  20,000 


Adjusted  taxable  income _  40, 000 


(2)  Average  base  period  Income  for 
years  (1960-1963)  (the  base 
period  years) : 

(a)  1960 . .  12,000 

1961  . .  14,000 

1962  .  17,600 

1963  . .  16,  600 


60,000 


(b)  Average  base  period  income 

($60,000;^) .  15,000 


(3)  Averagable  Income  for  1964: 

(a)  Adjusted  taxable  income..  40,000 
Leas: 

(b)  133 Vi  percent  of  average 

base  period  Income  (4/3  x 
$16,000) .  20,000 


Averagable  Income _  20,  (MX) 


Since  A’s  averagable  Income  exceeds  $3,000, 
the  entire  amount  ($20,000)  of  his  averagable 
income  is  subject  to  averaging. 

Computation  of  total  tax  due  for  computa¬ 
tion  year  (1964) : 

(1)  Segments  of  Income  on  annual 
basis: 

(a)  133Vi  percent  of  the  average 


base  period  Income _ $20, 000 

(b)  20  percent  of  the  averagable 

Income  ($20,(X)0-h6) _  4,000 

(c)  Income  attributable  to  be¬ 

quest _  20, 000 


(2)  Tax  attributable  to  the  averaga¬ 
ble  Income: 

(a)  Tax  on  $20,000 _  6,450 

(b)  Tax  on  $24,000 . 8,530 

(c)  ’Tax  on  20  percent  of  aver¬ 

agable  income  ($8,530  — 

$6,450) _ _ _  2. 080 

(d)  Multiply  tax  by  5  (5X 

$2,080). . 10.400 


(3)  Tax  attributable  to  the  Income 
attributable  to  bequest: 

Tax  on  $44,000 _  20, 180 

Less:  Tax  on  $24.0(X> _  8, 530 


11,600 


(4)  Total  tax  for  1964: 

(a)  Tax  on  133Vi  percent  of 

average  base  period  in¬ 
come  ($20,000) _  6,450 

(b)  Tax  on  averagable  income 

on  annual  basis  ($80,- 

000) _  10,400 

(c)  Tax  on  income  attributable 

to  bequest  on  annual 
basis  ($20,000)... .  11,600 

(d)  ’Tax  on  annualized  income 

($60,000) . .  28.  450 


Total  tax  due  ($28,450  xVii)  ..7, 112. 50 

(b)  Taxpayer  not  in  existence  for  en¬ 
tire  taxable  year.  If  an  individual  is 
required  under  section  443(a)  (2)  and 
the  regulations  thereunder  to  make  a 
return  for  a  short  period,  such  short 
period  may  be  treated  as  a  computation 
year  or  a  base  period  year.  The  amount 
of  such  individuars  adjusted  taxable  in¬ 
come  (if  such  short  period  is  a  computa¬ 
tion  year)  or  his  base  period  income  (if 
such  short  period  is  a  base  period  year) 
is  computed  as  if  such  short  period  were 
a  taxable  year  of  12  months  ending  on 
the  last  day  of  the  short  period. 

(c)  Termination  of  taxable  year  for 
4eopardy.  An  individual  who  is  required 
under  section  443(a)  (3)  and  the  regula¬ 
tions  thereunder  to  make  a  return  for 
a  period  of  less  than  12  months  shall  not 
take  such  short  period  into  account  as  a 
computation  year  or  a  base  period  year. 

§  1.1305  Statutory  provinionH;  regula¬ 
tions. 

Sec.  1305.  Regulations.  The  Secretary  or 
his  delegate  shall  prescribe  such  regulations 
as  may  be  necessary  to  carry  out  the  purposes 
of  this  part. 

(Sec.  1305  as  amended  by  sec.  232(a),  Rev. 
Act  1964  (78  Stat.  105)  ( 

Par.  2.  Section  1.72  is  amended  by 
striking  out  paragraph  (3)  of  section  72 
(e)  and  by  revising  the  historical  note. 
The  amended  provisions  read  as  follows: 

§  1.72  Statutory  provisions;  annuities; 
certain  proceeds  of  endowment  and 
life  insurance  contracts. 

Sec.  72.  Annuities;  certain  proceeds  of  en¬ 
dowment  and  life  insurance  contracts.  •  •  • 

(e)  Amounts  not  received  as  annuities. 
•  •  • 

(3)  (Deleted] 

(Sec.  72  as  amended  by  sec.  4  (a),  (b),  Self- 
Employed  Individuals  ’Tax  Retirement  Act 
1962  (76  Stat.  821):  sec.  11(b).  Rev.  Act  1962 
(76  Stat.  1005);  sec.  232(b),  Rev.  Act  1964 
(78  Stat.  110)1 

Par.  3.  Paragraph  (a)  (3)  (i)  of  S  1.72- 
2  is  amended  to  read  as  follows; 


(a)  Contracts.  •  •  • 

(3)(i)  Sections  402  and  403  provide 
that  certain  distributions  by  employees’ 
trusts  and  certain  payments  under  em¬ 
ployee  plans  are  taxable  under  section 
72.  For  taxable  years  beginning  before 
January  1,  1964,  section  72(e)(3),  as  in 
effect  before  such  date,  does  not  apply  to 
such  distributions  or  payments.  For 
purposes  of  applying  section  72  to  such 
distributicHis  and  payments  (other  than 
those  described  in  subdivision  (ill)  of 
this  subparagraph),  each  separate  pro¬ 
gram  of  the  employer  consisting  of  in¬ 
terrelated  contributions  and  benefits 


shall  be  considered  a  single  contract. 
Therefore,  all  distributions  or  payments 
(other  than  those  described  In  sulsdlvi- 
sion  (ill)  of  this  subparagraph)  which 
are  attributable  to  a  separate  program 
of  Interrelated  contributions  and  bene¬ 
fits  are  considered  as  received  under  a 
single  contract.  A  separate  program  of 
Interrelated  contributions  and  benefits 
may  be  financed  by  the  purchase  from 
an  insurance  company  of  one  or  more 
group  contracts  or  one  or  more  individ¬ 
ual  contracts,  or  may  be  financed  partly 
by  the  purchase  of  contracts  from  an 
insurance  company  and  partly  through 
an  investment  fund,  or  may  be  financed 
completely  through  an  Investment  fund. 
A  program  may  be  considered  separate 
for  purposes  of  section  72  although  it  is 
only  a  part  of  a  plan  which  qualifies 
under  section  401.  There  may  be  sev¬ 
eral  trusts  under  one  separate  program, 
or  several  separate  programs  may  make 
use  of  a  single  trust.  See.  however,  sub¬ 
division  (ill)  of  this  subparagraph  for 
rules  relating  to  what  constitutes  a 
“contract”  for  piuposes  of  applying  sec¬ 
tion  72  to  distributions  commencing 
before  October  20,  1960. 

•  •  •  •  • 

Par.  4.  Section  1.72-11  is  amended  by 
revising  paragraphs  (a)(2).  (c)(3),  (d) 
(2).  (f)(1)..  (3),  and  (g).  These 

amended  provisions  read  as  follows: 

§  1.72-11  Amounts  not  received  «s  an¬ 
nuity  payments. 

(a)  Introductory.  •  •  • 

(2)  The  principles  of  this  section  ap¬ 
ply.  to  the  extent  appropriate  thereto, 
to  amounts  paid  which  are  taxable  under 
section  72  (except,  for  taxable  years  be¬ 
ginning  before  January  1,  1964,  section 
72(e)(3))  In  accordance  with  sections 
402  and  403  and  the  regulations  there¬ 
under.  However,  if  contributions  used  to 
purchase  the  contract  include  amounts 
for  which  a  deduction  was  allowed  under 
section  404  as  contributions  on  behalf  of 
an  owner-employee,  the  rules  of  this  sec¬ 
tion  are  modified  by  the  rules  of  para¬ 
graph  (b)  of  8  1.72-17.  Further,  in  ap¬ 
plying  the  provisions  of  this  section,  the 
aggregate  premiums  or  other  considera¬ 
tion  paid  shall  not  include  contributions 
on  behalf  of  self-employed  individuals 
to  the  extent  that  deductions  were  al¬ 
lowed  under  section  404  for  such  contri¬ 
butions.  Nor,  shall  the  aggregate  of 
premiums  or  other  consideration  paid 
include  amounts  used  to  purchase  life, 
accident,  health,  or  other  insurance  pro¬ 
tection  for  an  owner-employee.  See 
paragraph  (b)  (4)  of  8  1.72-16  and  para¬ 
graph  (c)  of  8  1.72-17.  The  principles 
of  this  section  also  apply  to  payments 
made  in  the  manner  described  in  para¬ 
graph  (b)(3)(l)  of  8  1.72-2. 

•  •  •  •  • 

(c)  Amounts  received  in  the  nature  of 
a  refund  of  the  consideration  under  a 
contract  and  in  full  discharge  of  the  ob¬ 
ligation  thereof.  •  •  • 

(3)  For  the  purpose  of  appljring  the 
rule  contained  in  subparagraph  (1)  of 
this  paragraph,  it  is  Immaterial  whether 
the  recipient  of  the  amount  received  in 
full  discharge  of  the  obligation  Is  the 


§1.72—2  Applicability  of  aerlion. 


FEDERAL  REGISTER,  VOL.  31,  NO.  1 06— THURSDAY,  JUNE  2,  1966 


RULES  AND  REGULATIONS 


7799 


same  person  as  the  recipient  of  amounts 
previously  received  under  the  contract 
which  were  excludable  from  gross  in¬ 
come.  except  in  the  case  of  a  contract 
transferred  for  a  valuable  consideration, 
with  respect  to  which  see  paragraph  (a) 
of  S  1.72-10.  For  the  limit  on  the  tax. 
for  taxable  years  beginning  before  Jan¬ 
uary  1.  1964.  attributable  to  the  receipt 
of  a  lump  sum  to  which  this  psu-agraph 
applies,  see  paragraph  (g)  of  this  section. 

(d)  Amounts  received  upon  the  sur¬ 
render,  redemption,  or  maturity  of  a 
contract.  •  •  • 

(2)  For  the  purpose  of  applying  the 
rule  contained  in  subparagraph  (1)  of 
this  paragraph,  it  is  inimaterial  whether 
the  recipient  of  the  amount  received  upon 
the  surrender,  redemption,  or  maturity 
of  the  contract  is  the  same  as  the  re¬ 
cipient  of  amounts  previously  received 
under  the  contract  which  were  exclud¬ 
able  from  gross  income,  except  in  the 
case  of  a  contract  transferred  for  a  valu¬ 
able  consideration,  with  respect  to  which 
see  paragraph  (a)  of  S  1.72-10.  For  the 
limit  on  the  amount  of  tax.  for  taxable 
years  beginning  before  January  1,  1964, 
attributable  to  the  receipt  of  certain 
lump  sums  to  which  this  paragraph  ap¬ 
plies,  see  paragraph  (g)  of  this  section. 

•  •  A  •  • 

(f)  Periodic  payments  received  for  the 
same  term  after  a  lump  sum  withdrauxil. 
(1)  If,  after  the  date  of  the  first  receipt 
of  a  payment  as  an  annuity,  the  annui¬ 
tant  receives  a  lump  siun  and  is  there¬ 
after  to  receive  annuity  payments  In  a 
reduced  amount  under  the  contract  for 
the  same  term,  life,  or  lives  as  originally 
specified  in  the  contract,  a  portion  of  the 
contract  shall  be  considered  to  have  been 
surrendered  or  redeemed  ii^  considera¬ 
tion  of  the  payment  of  such  liunp  sum 
and  the  exclusion  ratio  originally  deter¬ 
mined  for  the  contract  shall  continue  to 
apply  to  the  amounts  received  as  an 
annuity  without  regard  to  the  fact  that 
such  amounts  are  less  than  the  original 
amounts  which  were  to  be  paid  periodi¬ 
cally.  The  lump  sum  shall  be  includible 
in  the  gross  income  of  the  recipient  in 
accordance  with  the  provisions  of  sub- 
paragraph  (2)  of  this  paragraph.  How¬ 
ever,  except  in  the  case  of  amounts  to 
which  sections  402  and  403  apply,  the 
tax,  for  taxable  years  beginning  before 
January  1.  1964,  attributable  to  the  in¬ 
clusion  of  all  or  part  of  the  lump  sum  in 
gross  income  shall  not  exceed  the  amount 
determined  under  section  72(e)(3)  and 
paragraph  (g)  of  this  section.  For  tax¬ 
able  years  beginning  after  December  31. 
1963,  such  amounts  may  be  taken  into 
account  in  computations  under  sections 
1301  through  1305  (relating  to  income 
averaging) . 

#  0  0*0  0 

(3)  This  paragri4>h  may  be  illustrated 
by  the  following  examples: 

Example  (1).  Taxpayer  A  pays  930,000  for 
an  annuity  contract  providing  for  payments 
to  him  of  9100  per  month  for  bis  life.  At  the 
annuity  starting  date  be  has  a  life  expect¬ 
ancy  of  30  yeiurs.  His  expected  return  la 
therefore  934,0(X)  and  the  exclxislon  ratio  Is 
five-sixths.  He  continues  to  receive  the 
original  annuity  payments  for  6  years,  re¬ 
ceiving  a  total  of  96.000,  and  properly  ex¬ 


cludes  a  total  of  96.000  from  his  gross  Income 
In  his  Income  tax  returns  for  those  years. 
At  the  beginning  of  the  next  year.  A  agrees 
with  the  Insurer  to  take  a  reduced  annuity 
of  975  per  month  and  a  lump  sum  payment 
of  94,000  In  cash.  Of  the  lump  sum  he  re¬ 
ceives,  he  will  Include  9360  and  exclude 
93,760  from  his  gross  Income  for  his  taxable 
year  of  receipt,  determined  as  foUows: 

Aggregate  of  premiums  or  other  con¬ 
sideration  paid -  930,000 

Less  amounts  received  as  an  annuity 
to  the  extent  they  were  excludable 
from  A’s  Income _  95, 000 


Remainder  of  the  consideration _ 915,000 


Ratio  of  the  reduction  In  the 
amount  of  the  annuity  pay¬ 
ments  to  the  original  annuity 

payments _  36/9100  or  ^ 

Lump  sum  received _  94, 000 

Less  one-fourth  of  the  remainder  of 
the  consideration  ( %  of  915,000) ..  93, 750 


Portion  of  the  lump  sum  includible 

In  gross  income _  9360 

For  taxable  years  beginning  before  January 
1,  1964,  the  limit  on  tax  of  section  73(e)  (3). 
as  in  effect  before  such  date,  applies  to  the 
portion  of  the  lump  sum  Includible  In  gross 
Income.  For  taxable  years  beginning  after 
December  31,  1963,  such  portion  may  be 
taken  Into  account  In  computations  under 
sections  1301  through  1306  (relating  to  In¬ 
come  averaging).  If,  In  this  example,  the 
annuity  were  a  pension  payable  to  A  as  a 
retired  employee,  but  the  facts  were  other¬ 
wise  the  same  (assuming  that,  for  Instance, 
the  930,000  aggregate  of  premiums  or  other 
consideration  paid  were  A’s  contributions  as 
determined  rmder  section  73(f)  and  1 1.73- 
8)  the  result  would  be  the  same  except  that 
the  tax  attributable  to  the  Inclusion  of  the 
9360  in  A’s  gross  Income,  for  taxable  years 
beginning  before  January  1,  1964,  would  not 
be  llmltiid  by  section  73(e)(3),  as  In  effect 
before  such  date.  If  such  a  lump  sum  Is 
received  In  a  taxable  year  beginning  after 
December  31,  1963,  the  portion  of  such  sum 
Includible  in  gross  Income  may  be  taken 
Into  account  In  computations  under  sec¬ 
tions  1301  through  1306  (relating  to  Income 
averaging). 

Example  (2).  Taxpayer  B  pays  930,000  for 
a  contract  providing  for  monthly  payments 
to  be  made  to  him  for  16  years  with  respect 
to  the  principal  and  earnings  of  10  units 
of  an  Investment  fvmd.  B  receives  913,000 
during  the  first  6  years  of  participation  and 
of  this  amount  he  has  properly  excluded  a 
total  of  910,000  from  his  gross  Income  In  his 
Income  returns  for  the  taxable  years,  since 
93,000  of  93,400  be  received  In  each  such 
year  represented  his  Investment  divided  by 
the  term  of  the  annuity  (930.000-^16).  At 
the  beginning  of  the  6tb  year,  B  agrees  to 
take  911.000  In  a  lump  sum  and  thereafter 
to  accept  the  payments  arising  with  respect 
to  five  units  for  the  remaining  10  years  of 
payments  In  full  discharge  of  the  original 
obligations  of  the  contract.  B  shall  Include 
91.000  In  his  gross  Income  for  the  6th  year 
as  the  result  of  the  lump  sum  be  receives 
and  allocates  91.000  of  his  original  Invest¬ 
ment  In  the  contract  to  each  of  the  remain¬ 
ing  10  years  with  respect  to  the  payments 
which  will  continue,  determined  as  follows: 

Aggregate  of  premiums  or  other  con¬ 


sideration  paid _ _ _  950,000 

’Total  amount  received  and  excluda- 
bls  from  gross  Income _ _ _ _  910, 000 


Remainder  of  the  consideration....  930, 000 


Ratio  of  units  discontinued  to  the 
total  units  originally  provided..  9is  or  V4 


Lump  sum  received  at  the  time  of 
reduction  In  the  number  of  units 

to  be  paid _ 911.000 

Less  one-half  of  the  remainder  of 

the  consideration  of  930,000).  910,000 


Portion  of  the  lump  sum  received 
and  Includible  In  gross  Income..  91.  000 


Remainder  of  the  consideration  less 
the  portion  of  such  remainder’  at¬ 
tributable  to  the  excludable  por¬ 
tion  of  the  lump  sum  (930,000— 

910,000) .  910.000 

Remainder  of  the  consideration 
properly  allocable  to  each  taxable 
year  tar  the  remaining  10  years 

(910.000^10) . - . .4. _  91.000 

For  the  taxable  years  beginning  before  Janu¬ 
ary  1.  1964,  the  limit  on  tax  of  section  73(e) 
(3),  as  In  effect  before  such  date,  applies  to 
the  portion  of  the  lump  sum  received  and 
Includible  In  gross  Income.  For  taxable 
years  beginning  after  December  31, 1963,  such 
portion  may  be  taken  Into  account  In  ccnn- 
putatlons  under  sections  1301  through  1305 
(relating  to  Income  averaging) . 

(g)  Limit  on  tax ^  attributable  to  the 
receipt  of  a  lump  sum.  (1)  For  taxable 
years  beginning  before  January  1,  1964, 
if  the  entire  amount  of  the  proceeds  re¬ 
ceived  upon  the  redemption,  maturity, 
surrender,  or  discharge  of  a  contract  to 
which  section  72  applies  is  received  in  a 
lump  sum  and  paragraph  (c) ,  (d) ,  or  (f ) 
of  this  section  is  applicable  in  determin¬ 
ing  the  portion  of  such  amount  which  is 
includible  in  gross  income,  the  tax  at¬ 
tributable  to  such  portion  shall  not  ex¬ 
ceed  the  tax  which  would  have  been 
attributable  thereto  had  such  portion 
been  received  ratably  in  the  tsixable  year 
in  which  received  and  the  2  preceding 
taxable  years.  The  amount  of  tax  at¬ 
tributable  to  the  includible  portion  of  the 
lump  sum  received  shall  be  the  lesser  of : 

(1)  The  difference  between  the 
amount  of  tax  for  the  taxable  year  of 
receipt  computed  by  including  such  por¬ 
tion  in  gross  Income  and  the  amount  of 
tax  for  such  taxable  year  computed  by 
excluding  such  portion  from  gross  in¬ 
come;  or 

(11)  The  difference  between  the  total 
amount  of  tax  for  the  taxable  year  of 
receipt  and  the  2  preceding  taxable  years 
computed  by  including  one-third  of  such 
portion  in  gross  Income  for  each  of  the 
3  taxable  years,  and  the  total  amount  of 
the  tax  for  the  taxable  year  of  receipt 
and  the  2  preceding  taxable  years  com¬ 
puted  by  entirely  excluding  such  portion 
from  the  gross  income  of  all  3  taxable 
years. 

For  the  definition  of  "taxable  year’’,  see 
section  441(b).  This  subparagraph  shall 
not  apply,  for  taxable  years  beginning 
before  January  1,  1964,  to  pairments  ex¬ 
cepted  from  the  application  of  section 
72(e)(3),  as  in  effect  before  such  date, 
under  the  provisions  of  section  402  or  403. 
See  paragraph  (a)  of  i  1.72-2  and  para¬ 
graph  (d)  of  i  1.72-14. 

(2)  For  taxable  years  beginning  after 
December  31,  1963,  any  amount  in¬ 
cludible  In  gross  Income  to  which  this 
section  relates  may  be  taken  into  account 
In  computations  under  sections  1301 
through  1306  (relating  to  income 
averaging). 
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Par.  5.  Paragraph  (b)  (3)  of  8  1.72-17  is 
amended  to  read  as  follows: 

§  1.72-17  Special  nilea  applicable  to 
owner-employees. 

•  •  •  •  • 

(b)  Certain  amounts  received  before 
annuity  starting  date.  •  •  • 

(3)  Any  amounts  to  which  this  para¬ 
graph  applies  and  which  are  not  in¬ 
cludible  in  gross  income  imder  the  rules 
of  subparagraph  (2)  of  this  paragraph 
shall  be  subject  to  the  provisions  of  sec¬ 
tion  72(e)  and  8  1.72-11.  However,  for 
taxable  years  beginning  before  Janu¬ 
ary  1.  1964,  section  72(e)  (3),  as  in  effect 
before  such  date,  shall  not  apply  to  such 
amounts.  For  taxable  years  beginning 
after  December  31.  1963,  such  amounts 
(other  than  amounts  subject  to  a  penalty 
under  section  72 (m)  (5)  and  paragraph 
(e)  of  this  section)  may  be  taken  into 
account  in  computations  imder  sections 
1301  through  1305  (relating  to  income 
averaging). 

•  •  •  •  * 

Par.  6.  Paragraph  (b)(3)(iii)  of 
8  1.72-18  is  amended  to  read  as  follows: 

§  1.72—18  Treatment  of  eertain  total 
diatributiona  with  respect  to  self- 
employed  individuals. 

•  •  •  •  • 

(b)  Distribution  to  which  this  section 
applies.  •  •  • 

(3)  •  •  • 

(iii)  Distributions  or  payments  made 
to  the  employee  from  a  plan  or  tnist 
unless  contributions  which  were  allowed 
as  a  deduction  imder  section  404  have 
been  made  on  behalf  of  such  employee 
as  a  self-employed  individual  under  such 
trust  or  plan  for  5  or  more  taxable  years 
(whether  or  not  consecutive)  prior  to 
the  taxable  year  in  which  such  distribu¬ 
tions  or  pairments  are  made.  Distribu¬ 
tions  or  pairments  to  which  this  section 
does  not  ai^ly  by  reason  of  this  subdivi¬ 
sion  are  taxed  as  otherwise  provided  in 
section  72.  However,  for  taxable  years 
beginning  before  January  1,  1964,  sec¬ 
tion  72(e)(3),  as  in  effect  before  such 
date,  is  not  applicable.  For  taxable 
years  beginning  after  December  31, 1963, 
such  distributions  or  payments  may  be 
taken  into  account  in  computations 
under  sections  1301  through  1305  (relat¬ 
ing  to  income  averaging) . 

♦  •  •  »  • 

Par.  7.  Section  1.144  is  amende  by 
adding  a  new  subsection  (d).  to  section 
144  and  by  revising  the  historical  note. 
These  added  and  amended  provisions 
read  as  follows: 

§  1.144  Statutory  proviMons;  election  of 
standard  deduction. 

Sec.  144.  Election  of  standard  deduc¬ 
tion.  •  •  • 

(d)  Individuals  electing  income  averaging. 
la  the  case  of  a  taxpayer  who  chooaea  to 
have  the  benefits  of  part  I  oi  subchapter  Q 
(relating  to  Income  averaging)  for  the  tax¬ 
able  year — 

(1)  Subsection  (a)  shall  not  apply  for 
such  taxable  year,  and 

(2)  The  standard  deduction  shall  be  al¬ 
lowed  If  the  taxpayer  so  elects  In  his  return 
for  such  taxable  year. 


The  Secretary  or  his  delegate  shall  by  regu- 
latttms  prescribe  the  manner  of  slgi^ylng 
such  election  In  the  return.  If  the  taxpayer 
on  Twit.ring  tils  return  falls  to  signify.  In  the 
m^nntir  ao  prescribed,  his  rieotlon  to  take 
the  standard  deduction,  such  faUure  shall 
be  oonsldered  his  election  not  to  take  the 
standard  deduction. 

•  •  •  •  '  • 
[Sec.  144  as  amended  by  secs.  113(0),  232(c), 
Rev.  Act  1964  (78  SUt.  24.  110)  ] 

Par.  8.  The  following  new  sectimi  Is 
added  after  8  1.144-2: 

§  1.144—3  Standard  deduction  for  indi¬ 
viduals  choosing  income  averaging. 

(a)  In  the  case  of  an  individual  who 
chooses  under  section  1304(a)  to  have 
the  benefits  of  part  I  of  subchapter  Q 
(relating  to  Income  averaging)  for  the 
taxable  year — 

(1)  Section  144(a)  shall  not  apply, 
and 

(2)  The  standard  deduction  under 
section  141  shall  be  allowed  if  an  in¬ 
dividual  so  elects  in  his  return  for  such 
computation  year. 

Thus,  even  though  an  individual  who 
chooses  the  benefits  of  income  averaging 
for  a  taxable  year  may  not  pay  the  tax 
imposed  under  section  3,  such  individual 
may  elect  the  standard  deduction  under 
section  141. 

(b)  The  standard  deduction  shall  be 
allowed  to  an  individual  if  he  elects  on 
his  return  for  the  computation  year  to 
take  such  deduction.  Such  individual 
shall  signify  on  his  return  his  election 
to  take  the  standard  deduction  by  claim¬ 
ing  thereon  the  deduction  in  the  amount 
provided  for  in  section  141  instead  of 
itemizing  the  deductions  (other  than 
those  specified  in  sections  62  and  151) 
allowable  in  computing  taxable  income. 
In  the  case  of  a  husband  and  wife 
(whether  separate  or  Joint  returns  are 
filed),  the  election  to  take  the  stand¬ 
ard  deduction  and  the  manner  of  sig¬ 
nifying  such  election  shall,  to  the  extent 
not  limited  by  section  142  and  the  regu¬ 
lations  thereunder,  be  made  in  accord¬ 
ance  with  these  rules. 

(c)  A  change  of  the  election  to  take, 
or  not  to  take,  the  standard  deduction 
for  any  computation  year  shall  be  made 
in  accordance  with  the  rules  provided  in 
8  1.144-2. 

Par.  9.  Section  1.402(a)  is  amended  by 
revising  section  402(a)  (1)  and  by  adding 
a  historical  note.  These  amended  and 
added  provisions  read  as  follows: 

§  1.402(a)  Statutory  provisions;  tax¬ 
ability  of  beneficiary  of  employees* 
trust ;  exempt  trust. 

Sec.  402.  Taxability  of  beneficiary  of  em¬ 
ployees’  trust — (a)  Taxability  of  beneficiary 
of  exempt  trust — (1)  General  rule.  Except 
as  provided  In  paragraphs  (2)  and  (4).  the 
amount  actually  distributed  or  made  avaU- 
able  to  any  distributee  by  any  employees’ 
trust  described  in  section  401(a)  which  Is  ex¬ 
empt  from  tax  under  section  601(a)  shall  be 
taxable  to  him.  In  the  year  In  which  ao  dis¬ 
tributed  or  made  available,  under  section 
72  (relating  to  annuities).  The  amount  ac¬ 
tually  distributed  or  made  available  to  any 
distributee  shall  not  Include  net  unrealised 
i^jpreclatlon  In  securities  of  the  employer 
corporation  attributable  to  the  amount  con¬ 
tributed  by  the  employee.  Such  net  unreal¬ 


ized  appreciation  and  the  resulting  adjust¬ 
ments  to  basis  of  such  securities  shall  be 
determined  In  accordance  with  regulations 
prescribed  by  the  Secretary  or  his  delegate. 

•  •  •  •  • 

[Sec.  402(a)  as  amended  by  sec.  4(e).  Self- 
Employed  Individuals  'Tax  Retirement  Act  of 
1962  (76  Stat.  826);  sec.  232(e)(1).  Rev.  Act 
1964  (78  SUt.  111)1 

Par.  10.  Paragraph  (a)(l)(ii)  of  8 1.- 
402(a)-l  is  amended  to  read  as  follows: 

§  1.402  (a)-l  Taxability  of  beneficiary 
under  a  trust  which  meets  the  re¬ 
quirements  of  section  401(a). 

(a)  In  general.  (!)••• 

(li)  The  provisions  of  section  402(a) 
relate  only  to  a  distribution  by  a  trust 
described  In  section  401(a)  which  is  ex¬ 
empt  under  section  SOI  (a)  for  the  tax¬ 
able  year  of  the  trust  in  which  the  dis¬ 
tribution  is  made.  With  two  exceptions, 
the  distribution  from  such  an  exempt 
trust  when  received  or  made  available 
is  taxable  to  the  distributee  to  the  extent 
provided  in  section  72  (relating  to  annu¬ 
ities).  First,  for  taxable  years  begin¬ 
ning  before  January  1,  1964.  section  72 
(e)  (3)  (relating  to  the  treatment  of  cer¬ 
tain  lump  sums) ,  as  in  effect  before  such 
date,  shall  not  apply  to  such  distribu¬ 
tions.  For  taxable  years  beginning  after 
December  31.  1963,  such  distributions 
may  be  taken  into  account  in  computa¬ 
tions  under  sections  1301  through  1305 
(relating  to  income  averaging).  Sec¬ 
ondly,  certain  total  distributions  de¬ 
scribed  in  section  402(a)  (2)  are  taxable 
as  long-term  capital  gains.  For  the 
treatment  of  such  total  distributions,  see 
subparagraph  (6)  of  this  paragraph. 
Under  certain  circumstances,  an  amount 
representing  the  unrealized  appreciation 
in  the  value  of  the  securities  of  the  em¬ 
ployer  is  excludable  from  gross  income 
for  the  year  of  distribution.  For  the 
rules  relating  to  such  exclusion,  see  para¬ 
graph  (b)  of  this  section.  Furthermore, 
the  exclusion  provided  by  section  105(d) 
is  applicable  to  a  distribution  from  a 
trust  described  in  section  401(a)  and  ex¬ 
empt  under  section  501(a)  if  such  dis¬ 
tribution  constitutes  wages  or  paionents 
in  lieu  of  wages  for  a  period  during  which 
an  employee  is  absent  from  work  on  ac¬ 
count  of  a  personal  injury  or  sickness. 
See  8  1.72-15  for  the  rules  relating  to  the 
tax  treatment  of  accident  or  health  ben¬ 
efits  received  under  a  plan  to  which  sec¬ 
tion  72  applies. 

•  •  •  •  • 

Par.  11.  Section  1.402(b)  is  amended 
by  revising  section  402(b)  and  by  adding 
a  historical  note.  These  amended  and 
added  provisions  read  as  follows: 

§  1.402(b)  Statutory  provisionn;  tax¬ 
ability  of  benrfiriary  of  employees’ 
trust ;  nonexempt  trust. 

Sec.  402.  Taxability  of  beneficiary  of  em¬ 
ployees’  trust.  •  •  • 

(b)  Taxability  of  beneficiary  of  nonexempt 
trust.  Contrlbutiims  to  an  employees’  trust 
made  by  an  employer  during  a  taxable  year 
of  the  employer  which  ends  within  or  with 
a  taxable  year  of  the  trust  for  which  the 
trust  Is  not  exempt  from  tax  under  section 
501(a)  shall  be  Included  In  the  gross  Income 
of  an  employee  tor  the  taxable  year  In  which 
the  contribution  la  made  to  the  tnut  In  the 
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case  of  an  employee  whose  beneficial  Inter¬ 
est  In  such  contribution  Is  nonforfeitable  at 
the  time  the  contribution  la  made.  The 
amoimt  actually  distributed  or  mads  avall- 
able  to  any  distributee  by  any  such  trust 
shall  be  taxable  to  him.  In  the  year  In  which 
so  distributed  or  made  available,  under  sec¬ 
tion  72  (relating  to  annuities). 

•  •  •  •  • 

[See.  402(b)  as  amended  by  sec.  232(e)(2), 
Rev.  Act  1964  (78  SUt.  Ill)] 

Par.  12.  Paragraph  (b)  of  8  1.402 (b)-l 
Is  amended  to  read  as  follows: 

§  1.402(b)— 1  Treatment  of  beneficiary 
of  a  trust  not  exempt  under  section 
501(a). 

•  •  •  •  • 

(b)  Taxation  of  distributions  from 
trust  not  exempt  under  section  SOHa). 
Any  amount  actually  distributed  or  made 
available  to  any  distributee  by  an  em¬ 
ployees’  trust  which  Is  not  exempt  under 
section  501(a)  for  the  taxable  year  of  the 
trust  in  which  the  distribution  Is  made 
shall  be  taxable  In  the  year  In  which  so 
distributed  or  made  available  under  sec¬ 
tion  72  (relating  to  aimultles) .  For  tax¬ 
able  years  beginning  before  January  1, 
1964,  section  72(e)(3)  (relating  to  the 
treatment  of  certain  lump  sums),  as  in 
effect  before  such  date,  shall  not  apply 
to  such  amounts.  For  taxable  years  be¬ 
ginning  after  December  31,  1963,  such 
amounts  may  be  taken  Into  account  In 
computations  under  sections  1301 
through  1305  (relating  to  Income  averag¬ 
ing).  If,  for  example,  the  distribution 
from  such  a  trust  consists  of  an  aimuity 
contract,  the  amount  of  the  distribution 
shall  be  considered  to  be  the  entire  value 
of  the  contract  at  the  time  of  distribu¬ 
tion,  and  such  value  Is  includible  in  the 
gross  Income  of  the  distributee  at  the 
time  of  the  distribution  to  the  extent 
that  such  value  exceeds  the  investment 
In  the  contract  determined  by  applsring 
sections  72  and  101  (b).  The  distribu¬ 
tions  by  such  an  employees’  trust  shall 
be  taxed  as  provided  in  section  72, 
whether  or  not  the  employee’s  rights  to 
the  contributions  were  nonforfeitable 
when  the  contributions  were  made  or  at 
any  time  thereafter.  For  rules  relating 
to  the  treatment  of  employer  contribu¬ 
tions  to  a  non-exempt  trust  as  part  of 
the  consideration  paid  by  the  employee, 
see  section  72(f).  For  rules  relating  to 
the  treatment  of  the  limited  exclusion 
allowable  under  section  101(b)  (2)  (D)  as 
additional  consideration  paid  by  the  em¬ 
ployee,  see  the  regulations  under  that 
section. 

Par.  13.  Section  1.402(d)  is  amended 
by  revising  the  language  following  sec¬ 
tion  402(d)  (3)  and  by  adding  a  historical 
note.  These  amended  and  added  provi¬ 
sions  read  as  follows: 

§  1.402(d)  Statutory  provisions;  tax¬ 
ability  of  beneficiary  of  employees* 
trust;  annuities  under  agreements 
enter^  into  prior  to  October  21, 
1942. 

Sec.  402.  Taxability  of  beneficiary  of  em¬ 
ployees'  trust.  •  •  • 

(d)  Certain  employee^  annuities.  Not¬ 
withstanding  subsection  (b)  or  any  other 
provision  of  this  subtitle,  a  ocmtrlbutlon  to 
s  tnut  by  an  employer  shall  not  be  Included 


In  the  gross  Income  of  the  employee  In  the 
year  in  which  the  contribution  Is  made  If— 

(1)  Such  contrlbutlcm  la  to  be  applied  by 
the  trustee  for  the  purchase  of  annuity  con¬ 
tracts  for  the  benefit  of  such  employee; 

(2)  Such  contribution  Is  made  to  the 
trustee  pursuant  to  a  written  agreement  en¬ 
tered  Into  prior  to  October  21,  1942,  between 
the  employer  and  the  trvistee,  or  between  the 
employer  and  the  employee;  and 

(3)  Under  the  terms  of  the  tnist  agree¬ 
ment  the  employee  Is  not  entitled  during  his 
lifetime,  except  with  the  consent  of  the  trus¬ 
tee,  to  any  payments  under  annuity  contracts 
purchased  by  the  trustee  other  than  annuity 
payments. 

The  employee  shall  Include  In  his  gross  in¬ 
come  the  amounts  received  under  such  con¬ 
tracts  for  the  year  received  as  provided  In 
section  72  (relating  to  annuities).  This 
subsection  shall  have  no  application  with 
respect  to  amounts  contributed  to  a  trust 
after  June  1,  1949,  If  the  trust  on  such  date 
was  exempt  under  section  165(a)  of  the  In¬ 
ternal  Revenue  Code  of  1939.  purposes 
of  this  subsection,  amounts  paid  by  an  em¬ 
ployer  for  the  purchase  of  annuity  contracts 
which  are  transferred  to  the  tnistee  shall  be 
deemed  to  be  contributions  made  to  a  trust 
or  trustee  and  contributions  applied  by  the 
trustee  for  the  purchase  of  annuity  con¬ 
tracts;  the  term  “annuity  contracts  pur¬ 
chased  by  the  trustee"  shall  Include  annuity 
contracts  so  purchased  by  the  employer  and 
transferred  to  the  trustee;  and  the  term 
"employee"  shall  Include  only  a  person  who 
was  In  the  employ  of  the  employer,  and  was 
covered  by  the  agreement  referred  to  In  para¬ 
graph  (2).  prior  to  October  21,  1942. 

•  •  •  •  • 
(Sec.  402(d)  as  amended  by  sec.  332(e)(3), 
Rev.  Act.  1964  (78  Stot.  Ill)] 

Par.  14.  Paragraph  (a)  of  8  1.402(d)-l 
is  amended  to  read  as  follows: 

§  1.402(d)— 1  Effect  of  section  402(d). 

(a)  If  the  requirements  of  section  402 
(d)  are  met.  a  contribution  made  by  an 
employer  on  behalf  of  an  employee  to  a 
trust  which  is  not  exempt  under  sec¬ 
tion  501(a)  shall  not  be  included  in  the 
Income  of  the  employee  in  the  year  in 
which  the  contribution  is  made.  Such 
contribution  will  be  taxable  to  the  em¬ 
ployee.  when  received  in  later  years,  as 
provided  in  section  72  (relating  to  an¬ 
nuities).  For  taxable  years  beginning 
before  January  1,  1964,  section  72(e)  (3) 
(relating  to  the  treatment  of  certain 
lump  sums),  as  in  effect  before  such 
date,  shall  not  apply  to  such  contribu¬ 
tions.  For  taxable  years  beginning  after 
December  31,  1963,  such  contributions, 
when  received,  may  be  taker  into  ac¬ 
count  in  computations  imder  sections 
1301  through  1305  (relating  to  income 
averaging).  See  paragraph  (b)  of 
8  1.403(c)-l.  The  Intent  and  purpose  of 
section  402(d)  is  to  give  those  employees, 
covered  under  certain  non-exempt  trusts 
to  which  such  section  applies,  essentiaUy 
the  same  tax  treatment  as  those  cov¬ 
ered  by  trusts  described  in  section  401 
(a)  and  exempt  under  section  501(a), 
except  that  the  capital  gains  treatment 
referred  to  in  section  402(a)  (2)  does  not 
apply. 

•  •  *  •  •  • 

Par.  15.  Section  1.403(a)  is  amended 
by  revising  section  403(a)(1)  and  by 
revising  the  historical  note.  These 
amended  provisions  read  as  follows: 


§  1.40S(a)  Statutory  provisions;  taxa¬ 
tion  of  employee  annuities ;  qualified 
annuity  plan. 

Sac.  403.  Taxation  of  employee  annuities-^ 
(a)  Taxability  of  betie/lclary  under  a  quali¬ 
fied  annuity  plan — (1)  Oeneral  rule.  Ex¬ 
cept  as  provided  In  paragraph  (2),  If  an 
annuity  contract  is  purchased  by  an  em¬ 
ployer  for  an  employee  under  a  plan  which 
meets  the  requirements  of  section  404(a) 
(3)  (whether  or  not  the  employer  deducts 
the  amounts  paid  for  the  contract  under 
such  section),  the  employee  shall  Include 
In  his  gross  Income  the  amounts  received 
under  such  contract  tor  the  year  received 
as  provided  In  section  73  (relating  to  an¬ 
nuities). 

•  •  •  •  • 

[Sec.  403(a)  as  amended  by  see.  33(b),  Tech¬ 
nical  Amendments  Act  1958  (  72  Stat.  1622); 
by  sec.  4(d).  Self-Employed  Individuals  Tax 
Retirement  Act  1963  (  76  Stat.  835):  eec. 
232(e)(4),  Rev.  Act  1964  (78  Stat.  Ill)] 

Par.  16.  Paragraph  (b)  of  8  1.403 (a) -1 
is  amended  to  read  as  follows: 

§  1.403(a)— 1  Taxability  of  beneficiary 
under  a  qualified  annuity  plan. 

•  •  •  •  • 

(b)  The  amounts  received  by  or  made 
available  to  any  employee  referred  to  in 
paragraph  (a)  of  this  section  under 
such  annuity  contract  shall  be  included 
in  gross  income  of  the  employee  for  the 
taxable  year  in  which  received  or  made 
available,  as  provided  in  section  72  (re¬ 
lating  to  annuities),  except  that  cer¬ 
tain  total  distributions  described  in  sec¬ 
tion  403(a)  (2)  are  taxable  as  long-term 
capital  gains.  For  the  treatment  of  such 
total  distributions,  see  8  1.403  (a) -2. 
However,  for  taxable  years  beginning  be¬ 
fore  January  1,  1964,  section  72(e)  (3) 
(relating  to  the  treatment  of  certain 
lump  sums) ,  as  in  effect  before  such  date, 
shall  not  apply  to  such  amounts.  For 
taxable  years  beginning  after  December 
31. 1963,  such  amounts  may  be  taken  into 
account  in  computations  under  sections 
1301  through  1305  (relating  to  Income 
averaging). 

•  •  •  •  • 

Par.  17.  Section  1.403(b)  is  amended 
by  revising  section  403(b)(1)  and  by 
revising  the  historical  note.  These 
amended  provisions  read  as  follows: 

§  1.403(b)  Statutoiy  provisions;  taxa¬ 
tion  of  employee  annuities;  taxabil¬ 
ity  of  beneficiary  under  annuity 
purchases  by  section  501(c)(3)  or- 
ganixation  or  public  school. 

Sec.  403.  Taxation  of  employee  annui¬ 
ties.  •  •  • 

(b)  Taxability  of  beneficiary  under  an¬ 
nuity  purchased  by  section  501(0)  (3)  orga¬ 
nisation — (1)  General  rule.  If — 

(A)  An  annuity  contract  Is  purchased — 

(I)  For  an  employee  by  an  employer  de¬ 
scribed  In  section  601(c)  (3)  which  la  exempt 
from  tax  under  section  601  (a) .  or 

(II)  For  an  employee  (other  than  an  em¬ 
ployee  described  In  clause  (1) ) .  who  performs 
services  for  an  educational  Institution  (as 
defined  in  section  161(e)  (4) ) ,  by  an  employer 
which  Is  a  State,  a  political  subdivision  of 
a  State,  or  an  agency  or  InstrumentaUty  of 
any  one  or  more  ot  the  foregoing, 

(B)  Such  annuity  contract  Is  not  subject 
to  subsection  (a),  and 
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(C)  The  employee’s  rights  under  the  con¬ 
tract  are  nonforfeitable,  except  for  failure  to 
pay  futiu^  premiums, 

then  amounts  contributed  by  such  employer 
for  such  annuity  contract  on  or  after  such 
rights  become  nonforfeitable  shall  be  ex¬ 
cluded  from  the  gross  income  of  the  employee 
for  the  taxable  year  to  the  extent  that  the 
aggregate  of  such  amounts  does  not  exceed 
the  exclusion  allowance  for  such  taxable 
year.  The  employer^  shall  Include  In  his  gross 
income  the  amounts  received  under  such  con¬ 
tract  for  the  year  received  as  provided  In 
section  72  (relating  to  annuities). 

•  »  •  *  • 

(Sec.  403(b)  as  added  by  sec.  23(a),  Technical 
Amendments  Act  1958  (72  Stat.  1620)  and 
amended  by  sec.  3,  Act  of  October  4,  1961 
(Pub.  Law  87-370,  75  Stat.  801);  sec.  232  (e) 
(5),  Rev.  Act  1964  (78  Stat.  Ill)] 

Par.  18.  Paragraph  (c)(1)  of  §1.403 

(b)-l  Is  amended  to  read  as  follows: 

§  1.403(b)— 1  Taxability  of  beneficiary 
under  annuity  purchased  by  a  sec¬ 
tion  501(c)(3)  organization  or  pub¬ 
lic  school. 

•  •  •  •  • 

(c)  Taxation  of  amounts  received 
under  annuity  contracts — (1)  In  general. 
The  amounts  received  by  or  made  avail¬ 
able  to  any  employee  under  an  annuity 
contract  to  which  paragraph  (a)  or  (b) 
of  this  section  applies  shall  be  Included  in 
the  gross  income  of  the  employee  for  the 
taxable  year  in  which  received  or  made 
available,  as  provided  in  section  72  (re¬ 
lating  to  annuities).  For  taxable  years 
beginning  before  January  1, 1964,  section 
72(e)(3)  (relating  to  the  treatment  of 
certain  lump  sums),  as  in  effect  before 
such  date,  shall  not  apply  to  any  amount 
received  by  or  made  available  to  any  such 
employee  under  such  an  annuity  con¬ 
tract.  For  taxable  years  beginning  after 
December  31.  1963,  amounts  received  or 
made  available  to  any  such  employee 
under  such  annuity  contract  may  be 
taken  into  account  in  computations 
under  sections  1301  through  1305  (re¬ 
lating  to  income  averaging). 

•  •  *  •  • 

Par.  19.  Section  1.403(c)  is  amended 
by  revising  section  403(c)  and  by  revis¬ 
ing  the  historical  note.  These  amended 
provisions  read  as  follows: 

§  1.403(c)  Statutory  provisions;  taxa¬ 
tion  of  employee  annuities;  taxabil¬ 
ity  of  beneficiary  under  a  nonquali¬ 
fied  annuity. 

Sec.  403.  Taxation  of  employee  annui¬ 
ties.  •  •  • 

(c)  Taxability  of  beneficiary  under  a  non¬ 
qualified.  annuity.  If  an  annuity  contract 
purchased  by  an  employer  for  an  employee 
Is  not  subject  to  subsection  (a)  and  the 
employee’s  rights  under  the  contract  are 
nonforfeitable,  except  for  fallvire  to  pay 
future  premltims,  the  amount  contributed 
by  the  employer  for  such  annuity  contract 
on  or  after  such  rights  become  nonforfeitable 
shall  be  Included  In  the  gross  Income  of  the 
employee  In  the  year  In  which  the  amount  Is 
contributed.  ’The  employee  shall  Include 
In  his  gross  Income  the  amounts  received 
under  such  contract  for  the  year  received  as 
provided  In  section  72  (relating  to  an¬ 
nuities)  . 

•  •  •  •  • 

(Sec.  403(0)  as  relettered  by  sec.  23(a).  ’Tech¬ 
nical  Amendments  Act  1958  (72  Stat.  1620) 


and  amended  by  sec.  2S2(e)(6),  Rev.  Act 
1964  (78SUt.  Ill)] 

Par.  20.  Section  1.403(c)-l  is  amended 
by  revising  paragraphs  (a)  and  (b). 
These  amended  provisions  read  as  fol¬ 
lows: 

§  1.403(c)— 1  Taxability  of  beneficiary 
under  a  nonqualified  annuity. 

(a)  Except  as  provided  in  section 
402(d),  if  an  employer  purchases  an  an¬ 
nuity  contract  and  if  the  sunounts  paid 
for  the  contract  are  not  subject  to  para¬ 
graph  (a)  of  §  1.403(a)-l  or  paragraph 
(a)  of  §  1.403 (b)-l,  the  amount  of  such 
contribution  shall,  to  the  extent  it  is 
not  excludable  under  paragraph  (b)  of 
§  1.403(b) -1,  be  included  in  the  income 
of  the  employee  for  the  taxable  year  dur¬ 
ing  which  such  contribution  is  made  if, 
at  the  time  the  contribution  is  made,  the 
employee’s  rights  under  the  annuity  con¬ 
tract  are  nonforfeitable,  except  for  fsdl- 
ure  to  pay  future  premiums.  If  the  an¬ 
nuity  contract  was  purchased  by  an  em¬ 
ployer  which  is  not  exempt  from  tax  un¬ 
der  section  501(a)  or  section  521(a) ,  and 
if  the  employee’s  rights  under  the  an¬ 
nuity  contract  in  such  a  case  were  for¬ 
feitable  at  the  time  the  employer’s  con¬ 
tribution  was  made  for  the  annuity 
contract,  even  though  they  became  non¬ 
forfeitable  later,  the  amount  of  such  con¬ 
tribution  is  not  required  to  be  included 
in  the  income  of  the  employee  at  the  time 
his  rights  under  the  contract  become 
nonforfeitable.  On  the  other  hand,  if  the 
annuity  contract  is  purchased  by  an  em¬ 
ployer  which  is  exempt  from  tax  under 
section  501(a)  or  section  521(a).  all  or 
part  of  the  value  of  the  contract  may  be 
includible  in  the  employee’s  gross  income 
at  the  time  his  rights  under  the  contract 
become  nonforfeitable  (see  section  403 

(d)  and  the  regulations  thereunder) .  As 
to  what  constitutes  nonforfeitable  rights 
of  an  employee,  see  §  1.402  (b)-l.  TThe 
amounts  received  by  or  made  available  to 
the  employee  imder  the  annuity  contract 
shall  be  included  in  the  gross  income  of 
the  employee  for  the  taxable  year  in 
which  received  or  made  available,  as  pro¬ 
vided  in  section  72  (relating  to  an¬ 
nuities).  For  taxable  years  beginning 
before  January  1,  1964,  section  72(e)  (3) 
(relating  to  the  treatment  of  certain 
lump  sums) .  as  in  effect  before  such  date, 
shall  not  apply  to  such  amounts.  For 
taxable  years  beginning  after  December 
31. 1963,  such  amounts  may  be  taken  Into 
account  in  computations  imder  sections 
1301  through  1305  (relating  to  income 
averaging).  For  rules  relating  to  the 
treatment  of  employer  contributions  as 
part  of  the  consideration  paid  by  the 
employee,  see  section  72(f).  See  also 
section  101(b)(2)(D)  for  rules  relating 
to  the  treatment  of  the  limited  exclusion 
provided  thereunder  as  part  of  the  con¬ 
sideration  paid  by  the  employee. 

(b)  If  an  employer  has  purchased  an¬ 
nuity  contracts  and  transferred  the  same 
to  a  trust  or  if  an  employer  has  made 
contributions  to  a  trust  for  the  purpose 
of  providing  annuity  contracts  for  his 
employees  as  provided  in  section  402(d) 
(see  paragraph  (a)  of  S  1.402(d)-l),  the 
amount  so  paid  or  contributed  is  not 
required  to  be  included  in  the  income 


of  the  employee,  but  any  amount  re¬ 
ceived  by  or  made  available  to  the  em¬ 
ployee  under  the  annuity  contract  shall 
be  includible  in  the  gross  income  of  the 
employee  for  the  taxable  year  in  which 
received  or  made  available,  as  provided 
in  section  72  (relating  to  annuities). 
For  taxable  years  beginning  before  Jan¬ 
uary  1,  1964,  section  72(e)  (3)  (relating 
to  the  treatment  of  certain  lump  sums) , 
as  in  effect  before  such  date,  shall  not 
apply  to  any  amount  received  by  or  made 
available  to  the  employee  under  the 
annuity  contract.  For  taxable  years 
beginning  after  December  31,  1963, 
amounts  received  by  or  made  available 
to  the  employee  under  the  annuity  con¬ 
tract  may  be  taken  into  account  in  com¬ 
putations  under  sections  1301  through 
1305  (relating  to  income  averaging).  In 
such  case  the  amount  paid  or  contributed 
by  the  employer  shall  not  constitute  con¬ 
sideration  paid  by  the  employees  for  such 
annuity  contract  in  determining  the 
amount  of  annuity  payments  required 
to  be  included  in  his  gross  income  under 
section  72  unless  the  employee  has  paid 
income  tax  for  any  taxable  year  begin¬ 
ning  before  January  1, 1949,  with  respect 
to  such  pajmient  or  contribution  by  the 
employer  for  such  year  and  such  tax  is 
not  credited  or  refunded  to  the  employee. 
In  the  event  such  tax  has  been  paid  and 
not  credited  or  refunded  the  amount 
paid  or  contributed  by  the  employer  for 
such  year  shall  constitute  consideration 
paid  by  the  employee  for  the  annuity 
contract  in  determining  the  amount  of 
the  annuity  required  to  be  included  in 
the  income  of  the  employee  under  sec¬ 
tion  72. 

*  •  •  •  • 

Par.  21.  Section  1.5  is  sunended  by  re¬ 
vising  section  5(b)  and  by  adding  a  his¬ 
torical  note.  These  amended  and  added 
provisions  read  as  follows: 

§  1.5  Statutory  provisions;  cross  refer¬ 
ences  relating  to  tax  on  individuaU. 

Sec.  5.  Cross  references  relating  to  tax  on 
individuals.  •  •  • 

(b)  Special  limitations  on  tax.  (1)  For 
limitation  on  surtax  attributable  to  sales  of 
oil  or  gas  properties,  see  section  632. 

(2)  For  limitation  on  tax  In  case  of  In¬ 
come  of  members  of  Armed  Forces  on  death, 
see  section  692. 

(3)  For  limitation  on  tax  where  an  In¬ 
dividual  chooses  the  benefits  of  Income 
averaging,  see  section  1301. 

(4)  For  computation  of  tax  where  tax¬ 
payer  restores  substantial  amount  held  un¬ 
der  claim  of  right,  see  section  1341. 

(5)  For  limitation  on  surtax  attributable 
to  claims  against  the  United  States  Involv¬ 
ing  acquisitions  of  property,  see  section  1347. 

(Sec.  5  as  amended  by  sec.  332(f)(3),  Rev. 
Act  1964  (78  SUt.  Ill)] 

Par.  22.  Section  1.1-3  is  amended  to 
read  as  follows: 

§  1.1—3  Limitation  on  tax. 

The  tax  imposed  by  section  1  (whether 
by  subsection  (a)  or  subsection  (b) 
thereof)  shall  not  exceed  87  percent  of 
the  taxable  income  for  the  taxable  year. 
For  purposes  of  determining  this  limita¬ 
tion  the  tax  under  section  1  (a)  or  (b) 
and  the  tax  at  the  87-percent  rate  shall 
each  be  c(»nputed  before  ttie  allowance 
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of  any  credits  against  the  tax.  Where 
the  alternative  tax  on  capital  gains  is 
imp>osed  under  section  1201(b),  the  87> 
percent  limitation  shall  apply  only  to  the 
partial  tax  computed  on  the  taxable  in¬ 
come  reduced  by  50  percent  of  the  excess 
of  net  long-term  capital  gains  over  net 
short-term  capital  losses.  Where,  for 
purposes  of  computations  imder  the  in¬ 
come  averaging  provisions,  section  1201 
(b)  is  treated  as  imposing  the  alterna¬ 
tive  tax  on  capital  gains  computed  under 
section  1304(e)  (2),  the  87 -percent  limi¬ 
tation  shall  apply  only  to  the  tax  equal 
to  the  tax  impost  by  section  1,  reduced 
by  the  amount  of  the  tax  imposed  by 
section  1  which  is  attributable  to  capital 
gain  net  income  for  the  computation 
year. 

Par.  23.  Paragraph  (b)  (3)  of  S  1-691 

(a) -3  is  amended  to  read  as  follows: 

§  1.691(a)— 3  Character  of  gross  in¬ 
come. 

•  •  •  •  • 

(b)  •  •  • 

(3)  If  the  amounts  received  would  be 
subject  to  special  treatment  under  part  I 
(section  1301  and  following) .  subchapter 
Q.  chapter  1  of  the  Code,  relating  to  in¬ 
come  attributable  to  several  taxable 
years,  as  in  effect  for  taxable  years  be¬ 
ginning  before  January  1,  1964,  if  the 
decedent  had  lived  and  included  such 
amounts  in  his  gross  income,  such  sec¬ 
tions  apply  with  respect  to  the  recipient 
of  the  income. 

•  •  •  •  • 

Par.  24.  Paragraph  (c)  (1)  (ii)  of 
§  1.702-1  is  amended  to  read  as  follows: 

§  1.702—1  Income  and  credits  of  part- 
ner. 

•  •  •  •  * 

(c)  Gross  income  of  a  partner. 

(!)••• 

(ii)  In  determining  the  application  of 
the  provisions  permitting  the  spreading 
of  income  for  services  rendered  over  a 
36-month  period  (section  1301,  as  in 
effect  for  taxable  years  beginning  before 
January  1. 1964) ; 

•  •  •  0  • 

Par.  25.  Paragraph  (c)  (1)  of  S  1.1235-1 
is  amended  to  read  as  follows: 

§  1.1235—1  Sale  or  exchange  of  patents. 
•  0  0  0  0 

(c)  Special  rules — (1)  Payments  for 
infringement.  If  section  1235  applies  to 
the  transfer  of  all  substantial  rights  to 
a  patent  (or  an  undivided  interest 
therein) ,  amounts  received  in  settlement 
of,  or  as  the  award  of  damages  in,  a  suit 
for  compensatory  damages  for  infringe¬ 
ment  of  the  patent  shall  be  considered 
payments  attributable  to  a  transfer  to 
which  section  1235  apices  to  the  extent 
that  such  amoimts  relate  to  the  interest 
transferred.  For  Uucable  years  begin¬ 
ning  before  January  1.  1964,  see  section 
1304,  as  in  effect  before  such  date,  and 
$  1.1304a-l  for  treatment  of  compensa¬ 
tory  damages  for  patent  infringement. 
♦  0  0  0  0 

Par.  26.  Paragraph  (a)  of  1 1.6012-1  is 
amended  by  revising  subparagraph  (7) 


(il)  (f )  and  (it) ,  by  adding  a  new  sub- 
paragraph  (7) (11) (I),  and  by  revising 
subparagraph  (7)  (vUi) .  These  amended 
and  added  provisions  read  as  follows; 

§  1.6012—1  Individuals  required  to 
make  returns  of  income. 

(a)  Individual  citizen  or  resident.  *  *  * 

(7)  Use  of  Form  1040A  by  certain  tax¬ 
payers  with  gross  income  less  than 
$10,000  •  *  • 

(il)  Restrictions  on  use  of  Form 
1040A.  •  •  • 

(f)  Who  claims  a  deduction  for  an 
exemption  upon  a  multiple  support 
agreement  under  section  152(c) ; 

(k)  Who  claims  credit  for  payment  of 
estimated  Income  tax  or  for  an  overpay¬ 
ment  of  income  tax  for  the  previous  tax¬ 
able  year:  or 

(l)  Who  chooses  to  have  the  benefits 
of  income  averaging  for  the  taxable  year. 

•  •  •  •  • 

(viii)  Joint'return  of  husband  and  wife 
on  Form  1040 A.  A  husband  and  wife, 
eligible  under  section  6013  and  the  regu¬ 
lations  thereunder  to  file  a  Joint  return 
for  the  taxable  year,  may,  subject  to. the 
provisions  of  this  subparagraph,  make  a 
Joint  return  on  Form  1040A  for  any  such 
year  in  which  the  aggregate  gross  in¬ 
come  of  the  spouses  is  less  than  $10,000, 
consists  entirely  of  remimeratlon  for 
services  performed  as  an  employee, 
dividends,  or  interest,  and  does  not  in¬ 
clude  more  than  $200  from  dividends,  in¬ 
terest,  and  remuneration  other  than 
wages  as  defined  in  section  3401(a) .  For 
purposes  of  determining  whether  gross 
income  from  sources  to  which  the  $200 
limitation  applies  exceeds  such  amount 
in  cases  where  both  spouses  receive 
dividends  from  domestic  corporations, 
the  amount  of  such  dividends  received 
by  each  spouse  is  taken  into  account  to 
the  extent  that  such  dividends  are  in¬ 
cludible  in  gross  income.  See  section  116 
and  SI  1.116-1  and  1.116-2.  If  a  Joint 
return  is  made  by  husband  and  wife  on 
Form  1040A,  the  liability  for  the  tax 
shall  be  Joint  and  several.  Form  1040A 
shall  not  be  used  by  a  husband  and  wife 
for  any  taxable  year  for  which  they 
choose  to  have  the  benefits  of  income 
averaging. 

0  0  0  0  0 

Par.  27.  Section  1.1301  which  follows 
the  heading  “Income  Attributable  to 
Several  Taxable  Tears”  is  amended  by 
revising  its  heading  and  by  adding  a  his¬ 
torical  note.  These  amended  and  added 
provisions  read  as  follows: 

§  1.1301a  Statniory  provisions;  rom- 
prnsation  from  an  employment. 

•  •  •  •  s 

[Sac.  1301  as  In  effect  prior  to  amendment 
by  sec.  232(a),  Rev.  Act  1B64  (78  SUt.  106)  ] 

Par.  28.  Section  1.1301-1  is  amended 
to  read  as  follows: 

§  1. 1301a— 1  Inirodurtion  and  effective 
date. 

(a)  Part  I  (section  1301  and  follow¬ 
ing),  subchapter  Q,  chapter  1  of  the 
Code,  provides  special  rules  to  relieve  a 
taxpayer  from  the  amount  of  tax  which 
otherwise  results  when  an  amount  of 


income  which  has  been  earned  over  a 
period  of  years  is  received  or  accrued  in 
1  taxable  year.  Because  of  the  gradu¬ 
ated  income  tax  rates  this  so-called 
bunching  of  income  in  1  year  usually  sub¬ 
jects  it  to  a  higher  rate  of  tax  than  would 
be  payable  if  it  had  been  received  or 
accrued  over  the  several  years  during 
which  it  was  earned.  The  statutory  pro¬ 
visions  of  such  part  I  mitigate  the  tax 
consequences  of  such  bunching  of  income 
by  placing  a  limit  upon  the  amount  of 
tax  to  be  paid  for  the  taxable  year  in 
which  such  income  is  received  or  ac¬ 
crued.  In  effect,  these  sections  generally 
treat  the  income  as  having  been  included 
in  gross  income  ratably  over  the  years 
(preceding  receipt  or  accrual)  in  which 
it  was  earned.  However,  these  sections 
have  no  effect  on  the  income  tax  liability 
for  prior  taxable  years;  they  simply  pro¬ 
vide  a  special  method  of  computing  the 
amount  of  tax  for  the  year  of  receipt  or 
accrual. 

(b)  Except  as  otherwise  provided  in 
I  1.1301a-3  and  1  1.1307a-3,  part  I  (sec¬ 
tion  1301  and  following),  subchapter  Q. 
chapter  1  of  the  Code  (relating  to  income 
attributable  to  several  taxable  years), 
shall  not  apply  to  taxable  ye8q*s  begin¬ 
ning  after  December  31,  1963. 

Par.  29.  The  heading  of  I  1.1301-2  is 
amended  to  read  as  follows: 

§  1.1301a— 2  CompenMtion  from  an 
employment. 

Par.  30.  The  following  new  section  is 
inserted  following  1 1.1301a-2: 

§  1. 1301a— 3  Applicability  to  taxable 
years  after  D^ember  31,  1963. 

(a)  Section  1301  is  applicable  to  a 
taxable  year  beginning  after  Decem¬ 
ber  31, 1963,  if— 

(1)  An  individual  or  a  partnership  re¬ 
ceives  or  accrues  compensation  from  an 
employment  (as  defined  in  section 
1301(b)  and  the  regulations  thereunder) 
which  began  before  February  6,  1963, 
and 

(2)  The  taxpayer  elects,  in  accordance 
with  paragraph  (b)  of  this  section,  to 
compute  the  tax  attributable  to  such 
compensation  under  the  provisions  of 
sections  1301  and  1307,  as  in  effect  for 
taxable  years  beginning  before  January 
1. 1964. 

A  taxpayer  who  makes  such  an  election 
for  a  taxable  year  may  not  choose  the 
benefits  provided  by  part  I  of  subchapter 
Q  of  chapter  1  of  the  Code  (relating  to 
income  averaging)  for  that  taxable  year. 

(b)  Such  election  is  signified  by  com¬ 
puting  tax  under  the  provisions  of  sec¬ 
tions  1301  and  1307  on  his  return.  The 
taxpayer  may  make  or  change  his  elec- 
ti(H\  at  any  time  before  the  expiration  of 
the  period  (including  extensions  thereof) 
prescribed  in  section  6511  for  making  a 
claim  for  credit  or  refund  of  the  tax 
imposed  by  chapter  1  for  such  taxable 
year.  However,  such  period  Is  not  ex¬ 
tended  by  the  right  to  make  or  change 
such  election. 

Par.  31.  Section  1.1302  is  amended  by 
revising  its  heading  and  by  adding  a 
historical  note.  These  amended  and 
added  provisions  read  as  follows: 
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§  1.1302a  Statutory  provisions;  income 
from  an  invention  or  artistic  work. 

•  •  •  •  • 

[Sec.  1302  as  In  effect  prior  to  amendment 
by  sec.  232(a).  Rev.  Act  1964  (78  SUt.  105)] 

Par.  32.  Section  1.1302-1  Is  amended  by 
revising  its  heading,  by  revising  para¬ 
graph  (d)  (2)  and  (3).  and  by  adding  a 
new  paragraph  (e) .  These  amended  and 
add^  provisions  read  as  follows : 

§  1.1302a— I  Income  from  an  invention 
or  artistic  work. 

•  •  •  •  • 

(d)  Computation  of  tax.  *  •  * 

(2)  For  effect  of  allocation  of  income 
on  items  based  on  amount  of  income  and 
with  respect  to  a  net  operating  loss  or 
a  capital  loss  carryover,  see  paragraph 
(d)  (2)  of  S  1.1301a-2. 

(3)  See  paragraph  (d)  (4)  of  S  1.1301a- 
2  for  the  ctmiputations  which  are  neces¬ 
sary  when  an  amount  of  gross  income 
from  an  invention  or  artistic  work  is  al¬ 
located  to  a  period  to  which  there  has 
also  been  allocated  other  income  entitled 
to  the  benefits  of  part  I  (section  1301 
and  following),  subchapter  Q,  chapter  1 
of  the  Code. 

(e)  Effective  date.  Section  1302  and 
this  section  shall  not  apply  to  taxable 
years  beginning  after  December  31.  1963. 

Par.  33.  Section  1.1303  is  amended  by 
revising  its  heading,  by  adding  a 
paragraph  (4)  to  section  1303(b).  and 
by  adding  a  historical  note.  These 
amended  and  added  provisions  read  as 
follows: 

§  1.1303a  Statutory  proviKion^;  income 
from  back  pay. 

Sec.  1303.  Income  from  back  pay.  •  •  • 

(b)  Definition  of  back  pay.  •  •  • 

(4)  Termination  payments  under  section 
5(c)  or  section  6(1)  of  the  Peace  Corps  Act 
which  are  received  or  accrued  by  an  indi¬ 
vidual  during  the  taxable  year  on  account 
of  any  period  of  service,  as  a  volunteer  or 
volunteer  leader  under  the  Peace  Oex-ps  Act, 
occurring  prior  to  the  taxable  year. 

I  Sec.  1303  as  amended  by  sec.  201,  Peace 
Corps  Act  (Pub.  lAW  87-283,  75  SUt.  625); 
as  In  effect  prior  to  amendment  by  sec.  232 
(a).  Rev.  Act  1964  (78  SUt.  105)] 

Par.  34.  Section  1.1303-1  is  amended 
by  revising  its  heading,  by  revising  para¬ 
graph  (d)  (2)  and  (3).  and  by  adding 
a  new  paragraph  (e).  These  amended 
and  added  provisions  read  as  follows: 

§  1.1303a— 1  Income  from  bark  pay. 

•  •  •  •  • 

(d)  Computation  of  tax.  •  •  • 

(2)  For  effect  of  allocation  of  income 
on  items  based  on  amount  of  incegne  and 
with  respect  to  a  net  operating  loss  or 
a  capital  loss  carryover,  see  paragraph 
(d)(2)  of  §  1.1301a-2. 

(3)  See  paragraph  (d)  (4)  of  S  1.1301 
a-2  for  the  computations  which  are  nec¬ 
essary  when  an  amount  of  back  pay  is 
allocated  to  a  period  to  which  there  has 
also  been  allocated  other  income  entitled 
to  the  benefits  of  peut  I  (section  1301 
and  following),  subchs^ter  Q,  chapter  1 
of  the  Code. 

•  •  •  •  • 

(e)  Effective  date.  Section  1303  and 
this  section  shall  not  i4>ply  to  taxable 
years  beginning  after  December  31. 1963. 

FEDERAL 


Par.  35.  Section  1.1304  is  amended 
by  revising  its  heading  and  by  revising 
the  historical  note.  These  amended  pro¬ 
visions  read  as  follows: 

§  1.1304«  Sututory  provisions;  com¬ 
pensatory  damages  for  patent  in¬ 
fringement. 

•  •  •  •  • 

[Sec.  1304  as  added  by  sec.  1,  Act  of  Aug.  11, 
1955  (Pub.  Law  366,  84tb  (Tong.,  69  Stat. 
688);  as  In  effect  prior  to  amendment  by 
sec.  232(a),  Rev.  Act  1964  (78  Stat.  105)] 

Par.  36.  Section  1.1304-1  is  amended  by 
revising  its  heading  and  by  revising  para¬ 
graphs  (d)  (2)  and  (3)  and  (f).  These 
amended  provisions  read  as  follows: 

§  1.1304a— 1  Compensatory  damages  for 
patent  infringement. 

•  •  •  *  •  • 

(d)  Computation  of  tax.  •  •  • 

(2)  For  effect  of  allocation  of  income 
on  items  based  on  amount  of  income  and 
with  respect  to  a  net  operating  loss  or  a 
capital  loss  carryover,  see  paragraph  (d) 
(2)  of  S  1.1301a-2. 

(3)  See  paragraph  (d)(4)  of 
S  1.1301a-2  for  the  computations  which 
are  necessary  when  an  amount  of  com¬ 
pensatory  damages  is  allocated  to  a 
period  to  which  there  has  also  been  allo¬ 
cated  other  income  entitled  to  the  bene¬ 
fits  of  part  I  (section  1301  and  follow¬ 
ing).  subchapter  Q,  chapter  1  of  the 
Code. 

*  •  •  *  • 

(f)  Effective  date  of  this  section. 
The  provisions  of  section  1304  and  this 
section  shall  be  applicable  with  respect 
to  taxable  years  ending  after  August  11. 
1955,  but  only  with  respect  to  amounts  of 
compensatory  damages  received  or  ac¬ 
crued  after  such  date  as  the  result  of 
awards  made  after  such  date.  Section 
1304  and  this  section  shall  not  apply 
to  taxable  years  beginning  after  Decem¬ 
ber  31.  1963. 

•  *  •  •  • 

Par.  37.  Section  1.1305  is  amended  by 
revising  its  heading  and  by  revising  the 
historical  note.  These  amended  provi¬ 
sions  read  as  foUows: 

§  1.1305a  Statutory  provitiionf> ;  breach 
of  contract  damagef>. 

•  *  •  •  • 

(Sec.  1305  aa  added  by  sec.  1,  Act  of  Aug.  26, 
1957  (Pub.  Law  85-165,  71  SUt.  413);  as  In 
effect  prior  to  amendment  by  sec.  232(a). 
Rev.  Act  1964  (78  SUt.  105)  ] 

Par.  38.  Section  1.1305-1  is  amended 
by  revising  its  heading  and  by  revising 
paragraphs  (d)  (3)  and  (4),  (g),  and 
(h) .  These  amended  provlsimis  read  as 
follows: 

§  1.1305a— 1  Breach  of  contract  dam¬ 
ages. 

•  •  #  •  • 

(d)  Computation  of  tax.  •  *  • 

(3)  For  effect  of  allocatltm  of  income 
on  items  based  on  amount  of  inomne  and 
with  respect  to  a  net  (H>erating  loss  or 
a  capital  loss  carryover,  see  paragraph 
(d)  (2)  of  i  l.lSOlar-2. 

(4)  See  paragraph  (d)  (4)  of  i  l.lSOla^ 
2  for  the  computa^ons  which  are  neces¬ 
sary  when  an  amount  of  breach  of  con¬ 
tract  damages  is  allocated  to  a  period  to 
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which  there  hai.  also  been  allocated  other 
income  entitled  to  the  benefits  of  the 
provisions  of  part  I  (section  1301  and 
following),  subchapter  Q,  chapter  1  of 
the  CTode. 

•  •  •  •  • 

(g)  Applicability  of  another  section 
under  part  I,  subchapter  Q,  chapter  1  of 
the  Code.  In  any  case  where  the 
amount  involved  in  a  particular  breach 
of  contract,  or  breach  of  a  fiduciary  duty 
or  relationship,  are  also  covered  by  the 
particular  terms  of  another  section  in 
part  I,  subchapter  Q,  chapter  1  of  the 
Code,  the  nfies  for  such  other  section 
shall  apply,  since  those  sections  are  di¬ 
rected  to  more  specific  situations  than 
the  provisions  of  section  1305.  Thus,  if 
a  taxpayer  receives  an  amount  repre¬ 
senting  damages  awarded  in  a  civil  action 
for  breach  of  contract,  or  breach  of 
fiduciary  duty  or  relationship,  and  such 
award  also  constitutes  the  payment  of 
an  amount  which  qualifies  for  treatment 
prescribed  in  section  1302  and  the  regu¬ 
lations  thereunder,  such  amount  shall  be 
subject  to  the  provisions  of  section  1302 
and  S  1.1302a^l.  and  section  1305  shall 
not  apply. 

(h)  Effective  date  of  this  section. 
The  provisions  of  section  1305  and  this 
section  apply  with  respect  to  taxable 
years  ending  after  December  31.  1954, 
but  only  as  to  amounts  received  or  ac¬ 
crued  after  such  date  as  the  result  of 
awards  made  after  such  date.  Section 
1305  and  this  section  shall  not  apply  to 
taxable  years  beginning  after  December 
31,  1963. 

Par.  39.  Section  1.1305-2  is  amended 
to  read  as  follows: 

§  1.1305a— 2  Illustrations. 

The  provisions  of  section  1305  and 
S  1.1305a-l  may  be  illustrated  by  the 
following  examples: 

Example  (J).  On  December  81,  1957,  a 
consent  Judgment  la  entered  In  favor  of  A, 
an  accrual  method  taxpayer,  for  $500,000 
damages  to  compensate  him  for  the  failure 
of  the  XTZ  Company  to  pay  royalties  due 
him  under  the  terms  of  a  contract  Involv¬ 
ing  the  operation  by  the  XTZ  Company  of 
an  oil  lease.  The  court  determined  that 
the  breach  of  contract  covered  the  period 
from  July  1,  1953,  through  December  31, 
1957.  The  award  of  $500,0(X)  includes  $40,000 
representing  legal  fees  and  court  costs,  and 
$460,000  representing  compensation  for  loss 
of  oil  royalties  for  the  period  during  which 
the  contract  was  breached.  Of  the  $460,000, 
the  court  determined  that  $110,000  was  at¬ 
tributable  to  1956  and  $130,000  to  January 
through  October  1957.  Information  In  the 
ootirt  records  disclosed  that  $60,000  was  at¬ 
tributable  to  1955.  A  makes  his  Income  tax 
return  on  a  calendar  year  basis.  For  pur¬ 
poses  of  determining  the  limitation  on  tax 
under  section  1305,  A  must  first  compute  the 
tax  for  1957  under  paragraph  (d)(1)  (1)  of 
{  l.lS05a-l  by  Including  the  entire  amount 
of  damages  ($460,000)  In  gross  Income  for 
such  year  and  then  compute  the  tax  for  1957 
without  Including  the  $460,000  in  gross  In¬ 
come  In  accordance  with  paragraph  (d)(1) 
(11)  of  such  section.  A  must  then  compute 
the  tax  for  the  current  year  and  all  prior 
years  to  which  the  amount  of  the  award  Is 
allocable  pursuant  to  paragraph  (d)(1)  (111) 
of  i  1.1805a-l.  In  making  such  compensa¬ 
tion,  A  must  aUocate  $110,000  to  1956,  $130,- 
000  to  the  first  10  months  of  1957,  and 
$60,000  to  1955  In  accordance  with  para- 
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graph  (c)(1)  of  {  1.1306a-l.  The  remaining 
$160,000  of  the  $460,000  would  be  prorated 
over  the  unallocated  20  months,  2  In  1967, 
12  In  1964,  and  6  In  1963  or  $8,000  per  month 
In  accordance  with  paragraph  (e)(2)  of 
f  1.1306a-l.  Thus,  the  proper  allocations  , 
would  be  $146,000  to  1967,  $110,000  to  1966,  ' 
$60,000  to  1966,  $96,000  to  1964,  and  $48,000 
to  1963.  In  addition  A  Is  entitled  to  a  deduc¬ 
tion  for  percentage  depletion  with  respect 
to  the  amounts  allocated  to  the  current  tax¬ 
able  year  and  to  prior  taxable  years.  For 
such  purpose,  A  must  reconstruct  his  gross 
income  and  taxable  Income  from  the  prop¬ 
erty  for  1967  and  for  the  years  1953,  1954, 
1955,  and  1956.  A  Is  also  entitled  to  all 
credits,  deductions,  or  other  Items  to  which 
he  would  have  been  entitled  had  the  royalties 
been  received  and  Included  In  the  gross  In¬ 
come  In  those  years.  Thus,  If,  for  1953,  prior 
to  the  allocation  of  a  part  of  the  hward  to 
such  year,  A  had  no  gains  from  the  sale  or 
exchange  of  capital  assets  and  no  taxable 
Income  and  he  had  a  capital  loss  carryover 
of  $1,500  to  such  year,  A  may  deduct  $1,000 
as  a  capital  loss  In  computing  the  tax  for 
1953  as  provided  In  paragraph  (d)(1)  (111) 
of  (  1.1305a-l.  See  sections  1211(b)  and 
1212  and  the  regulations  thereunder. 

Example  (2).  B,  a  cash  method  taxpayer, 
is  the  author  of  a  play  presented  In  New 
York  City,  Chicago,  and  San  Francisco.  The 
play  ran  from  April  6,  1957,  through  Decem¬ 
ber  27,  1969.  In  September  1959,  B  sues  the 
producer,  M,  for  breach  of  contract  respect¬ 
ing  the  agreement  entered  Into  between  M 
and  B.  M  contends  that  under  the  terms  of 
the  contract  B  was  entitled  to  a  payment  of 
$25,000  on  the  production  of  the  play  and 
royalties  thereafter  limited  to  Its  earnings 
In  New  York  City.  B  Insists  that  he  Is  also 
entitled  to  royalties  on  the  earnings  of  the 
two  companies  established  by  M  to  present 
the  play  In  Chicago  and  San  Francisco.  On 
December  29,  1959,  the  court  awards  B  the 
sum  of  $38,000  representing  compensation 
for  the  loss  of  royalty  Income  over  the  period 
during  which  the  play  was  presented  In 
Chicago  and  San  Francisco,  Including  legal 
fees  and  other  costa.  This  award  la  paid  to 
B  In  1960.  In  Its  decree,  the  court  desig¬ 
nates  royalty  payments  to  B  for  such  period 
(April  6,  1957,  to  December  27,  1959)  of 
$1,000  per  month  or  a  total  of  $33,000  for 
the  full  period.  Although  B  Is  entitled  to 
the  benefits  of  section  1306,  he  must  first 
ascertain  whether  section  1302  applies,  since 
the  other  sections  under  part  I  (section  1301 
and  following),  subchapter  Q,  chapter  1  of 
the  Code,  have  prior  applicability.  However, 
B  determines  that  section  1302  Is  not  appli¬ 
cable  for  the  reason  that  he  worked  only  18 
months  on  the  play.  For  the  purpose  of 
section  1305(a)  and  paragraph  (a)  of  1 1.- 
1305a-l,  B  may  allocate  the  $33,000  at  the 
rate  of  $1,000  per  month  over  the  33  months 
extending  from  April  1957  through  December 
1959.  Upon  receipt  of  the  award  and  pursu¬ 
ant  to  agreement  with  his  literary  agent.  B 
pays  the  agent  $2,600  as  agent’s  commission; 
bad  B  received  his  royalties  when  due,  he 
would  have  paid  his  agent  $3,800  tmder  his 
contract  with  the  agent.  In  computing  his 
taxable  Income  for  1960  and  for  the  years 
reflected  In  the  period  April  1967  through 
December  1959,  B  may,  under  the  limitation 
prescribed  In  paragraph  (d)(1)  of  f  1.1305a- 
1.  deduct  only  $2,500  for  commissions  paid 
to  his  agent. 

Par.  40.  Section  1.1306  l8  amended  by 
revising  its  heading  and  by  revising  the 
historical  note.  These  lonended  pro¬ 
visions  read  as  follows: 

§  1.1306a  Statutory  provisions;  dam¬ 
ages  for  injuries  under  the  antitrust 
laws. 

•  •  •  •  ^  e 

|8ec.  1306  as  added  by  sec.  68(a),  Technical 
Amendmente  Act  195t  (72  SUt.  1648);  as  In 
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effect  prior  to  amendment  by  sec.  232(a), 
Rev.  Act  1964  (78  SUt.  105)  ] 

Par.  41.  Section  1.1306-1  Is  amended 
by  revising  its  heading  and  by  revising 
paragraphs  (d)  (2)  and  (3)  and  (e). 
These  amended  provisions  read  as  fol¬ 
lows: 

§  1.1306a— 1  Damages  for  injuries  under 
the  antitrust  laws. 

•  •  •  •  • 

(d)  Computation  of  tax.  •  •  • 

(2)  For  the  effect  of  allocation  of  in¬ 
come  on  items  based  on  amount  of  in¬ 
come  and  with  respect  to  a  net  operating 
loss  or  capital  loss  carryover,  see  para¬ 
graph  (d)  (2)  of  S  1.1301a-2. 

(3)  See  paragraph  (d)(4)  of  S 1.- 
1301a-2  for  the  computations  which  are 
necessary  when  an  amount  of  damages 
is  allocated  to  a  period  to  which  there 
has  also  been  allocated  other  income  en¬ 
titled  to  the  benefits  of  part  I  (section 
1301  and  following) ,  subchapter  Q.  chap¬ 
ter  1  of  the  Code. 

(e)  Effective  date  of  this  section.  The 
provisions  of  section  1306  and  this  sec¬ 
tion  are  applicable  with  respect  to  tax¬ 
able  years  ending  after  September  2, 
1958,  but  only  with  respect  to  amoimts 
of  damages  received  or  accrued  after 
such  date  as  a  result  of  awards  or  settle¬ 
ments  made  after  such  date.  Section 

1306  and  this  section  shall  not  apply  to 
taxable  years  beginning  after  December 
31,  1963. 

•  •  •  •  •  . 

Par.  42.  Section  1.1307  is  amended  by 
revising  its  heading  and  by  revising  the 
historical  note.  These  amended  pro¬ 
visions  read  as  follows: 

§  1.1307a  Statutory  provisions;  rules 
applicable  to  part  I  (section  1301 
and  following),  subchapter  Q,  chap¬ 
ter  1  of  the  Code. 

•  •  •  •  • 

[Sec.  1307  as  renumbered  by  sec.  1,  Act  of 
Aug.  11,  1966  (Pub.  Law  366,  84tb  Cong.,  69 
SUt.  688);  sec.  1,  Act  of  Aug.  26,  1957  (Pub. 
Law  86-165,  71  SUt.  413);  sec.  58,  Technical 
AmendmenU  Act  1958  (72  SUt.  1646); 
amended  by  sec.  22,  Rev.  Act  1962  (76  SUt. 
1064);  as  In  effect  prior  to  amendment  by 
sec.  233(a),  Rev.  Act  1964  (78  SUt.  106)  ] 

Par.  43.  The  heading  of  $  1.1307-1  is 
amended  to  read  as  follows: 

§  1.1307a— 1  Rules  applicable  to  part  I 
(section  1301  and  following),  sub¬ 
chapter  Q,  chapter  1  of  the  Code. 

•  •  •  •  • 

Par.  44.  Section  1.1307-2  is*  amended 
by  revising  its  heading  and  by  revising 
paragraphs  (a)(3)  and  (c),  and  sub- 
paragraphs  (2),  (3),  and  (5)(ii)  of  the 
example  in  paragraph  (e).  These 
amended  provisions  read  as  follows: 

§  1.1307a— 2  Election  with  respect  to 
charitable  contributions. 

(a)  Introduction.  •  •  • 

(3)  If  an  election  is  made  by  a  tax¬ 
payer  to  determine  the  limitation  (m  tax 
on  bunched  income  with  the  aiH>lication 
of  section  1307(e)  and  this  section,  then 
the  computations  required  by  sections 
1301,  1302.  1303,  1304,  1305,  1306,  and 

1307  (a)  to  (d),  and  the  regulations 
thereunder,  shall  be  made  with  due  re- 
gttfd  to  the  requirements  of  section 
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1307(e)  and  this  section.  For  example, 
with  respect  to  compensation  from  an 
emploimaent  which  is  subject  to  the  pro¬ 
visions  of  section  1301,  the  allocation  re¬ 
quired  to  be  made  by  paragraph  (c)  of 
S  1.1301a-2  shall  be  made  with  due  re¬ 
gard  to  the  fact  that  the  amount  of  the 
compensation  must  be  reduced  by  the 
amount  prescribed  in  paragraph  (b)  of 
this  section;  similarly,  in  making  the 
computations  required  by  paragraph 
(d)  (2)  of  §  1.1301a-2,  due  regard  must 
be  given  to  the  fact  that  the  amount  of 
bunched  income  which  is  to  be  included 
in  adjusted  gross  income  of  a  taxable 
year  for  the  purpose  of  determining  the 
maximum  limitation  prescribed  by  sec¬ 
tion  170(b)  (1)  for  charitable  contribu¬ 
tion  deductions  is  limited  to  the  amount 
prescribed  in  paragraph  (d)  of  this 
section. 

•  •  •  •  • 

(c)  Reduction  of  charitable  contribu~ 
tions  made  in  the  current  taxable  year. 
The  portion  of  the  charitable  contribu¬ 
tions  made  in  the  cuirent  taxable  year 
which  is  required  to  be  used  as  a  reduc¬ 
tion  of  the  bunched  income,  as  pre¬ 
scribed  in  paragraph  (b)  of  this  section, 
may  not  be  taken  into  account  as  char¬ 
itable  contributions  made  during  the  cur¬ 
rent  taxable  year  in  making  the  com¬ 
putations  for  such  taxable  year  pre¬ 
scribed  by  paragraph  (d)(1)  (lii)  of 
S§  1.1301a^2,  1.1302a^l,  1.1303a-l,  1.- 
1304a^l,  1.1305a^l,  and  1.1306a-l.  Thus, 
in  the  situation  exemplified  in  para¬ 
graph  (b)  of  this  section,  where  it  is 
shown  that  the  taxpayer  made  charitable 
contributions  of  $9,000  during  the  cur¬ 
rent  taxable  year,  only  $6,750  ($9,000— 
$2,250)  may  be  taken  into  account  as 
contributions  actually  made  during  such 
taxable  year  in  the  application  of  section 
1307(e)  and  this  section. 

*  •  •  •  • 

(e)  •  •  • 

Example.  •  •  • 

(2)  Reduction  of  bunched  Income.  The 
amount  by  which  the  employment  compenaa- 
tlon  ia  to  be  reduced,  pursuant  to  paragraph 
(b)  of  this  section.  Is  $3,000  computed  as 
follows: 


Employment  compensation _ $16, 000 

Adjusted  gross  Income  for  1963  (In¬ 
cluding  the  $15,000  employment 

compensation)  _  35, 000 

Maximum  limitation  under  section 

170(b)(1)(B)  .  7,000 

Deduction  allowable  for  1963  (com¬ 
puted  without  regard  to  part  I) _  7, 000 

Amount  of  reduction  ($7,000  x  $16,- 
000/$86,000)  .  8, 000 


Thus,  $13,000  ($16,000  minus  $3,000)  U  the 
portion  of  the  employment  compensation  to 
be  allocated  equally  over  the  48-month  pe¬ 
riod  ($3,000  to  each  year)  for  purposes  of 
paragraph  (c)  of  f  1.1301a-3. 

(3)  Reduction  of  charitable  contributions 
made  in  1962.  Pursuant  to  paragraph  (c)  of 
this  section,  the  partial  tax  for  1962,  that  Is, 
the  tax  attributable  to  the  employment  com¬ 
pensation  aUoeated  to  1963  computed  as  pre¬ 
scribed  In  paragraph  (d)  (1)  (111)  of  1 1.1301a- 
3,  Is  determined  as  though  B  had  made  char¬ 
itable  contributions  In  1962  of  only  $11,000 
($14,000  mlniu  the  $3,000  reduction) . 

•  ‘  •  •  •  • 

(6)  Computation  of  taxable  income.  •  •  • 

(11)  The  computation  of  taxable  Income 
pursuant  to  paragraph  (d)(1)  (111)  of 
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i  1.1301a-2,  with  the  application  of  section 
1307(e) ,  la  as  follows: 

•  •  •  •  • 

Par.  45.  The  following  new  section  Is 
Inserted  after  S  1.1307ar-2: 

§  1.1307a— 3  Effective  date. 

(a)  Except  as  otherwise  provided  In 
paragraph  (b)  of  this  section,  section 
1307  Is  not  applicable  to  taxable  years 
beginning  after  December  31,  1963. 

<b)  If.  for  a  taxable  year  beginning 
after  December  31, 1963,  a  taxpayer  elects 
under  the  provisions  of  S  1.1301a-3  to 
compute  his  tax  In  accordance  with  the 
provisions  of  sections  1301  and  1307  (as 
in  effect  for  taxable  years  beginning  be¬ 
fore  January  1.  1964),  and  also  elects  to 
have  section  1307(e)  apply,  section  170 

(b)  (5)  does  not  apply  to  charitable  con¬ 
tributions  paid  In  such  taxable  year. 

[FJl.  Doc.  66-5960;  Filed,  June  1,  1966; 

8:60  a.m.) 


Title  49— TRANSPORTATION 

Chapter  I — Interstate  Commerce 
Commission 

SUBCHAPTER  A — GENERAL  RULES  AND 
REGULATIONS 

[2d  Rev.  S.O.  975;  Arndt.  1] 

PART  95— CAR  SERVICE 

Railroad  Operating  Regulations  for 
Freight  Car  Movement 

At  a  session  of  the  Interstate  Ccxn- 
merce  Cmiunisslon  held  in  Washington, 
D.C.,  on  the  26th  day  of  May  A.D.,  1966. 

Upon  further  consideraticm  (rf  Second 
Revised  Service  Order  No.  975  (31  FJl. 
4802, 31  FJl.  5317. 31  Fit.  6058)  and  good 
cause  appearing  tJierefor: 

It  appealing,  that  for  several  years  a 
number  of  railroculs  have  published  in 
the  coed  donurr^e  tariff.  Freight  Tariff 
8-N,  I.C.C.  H-22.  an  exception  which  pro¬ 
vides  that  during  the  2  weeks  prior  to 
the  miners’  vacation  period  carloads  of 
coal  billed  from  mines  or  preparation 
plants  with  shipping  Instructions  post¬ 
dated  to  a  date  within  the  miners’  vaca¬ 
tion  period  may  be  moved  from  mines  or 
preparation  plant  tracks  for  the  con¬ 
venience  of  the  railroad  and  held  free 
of  demurrage  until  the  shipping  date 
shown  on  shipping  instructions;  that  this 
arrangement  is  beneficial  to  the  coal  In¬ 
dustry.  to  the  receivers  of  coal,  and  to 
the  rEillroads;  that  such  holding  would 
now  be  in  violation  of  ICX;  Second  Re¬ 
vised  Service  Order  No.  975: 

It  is  ordered.  ’Thtit: 

(a)  ’The  provisions  of  §  95.975  Rail¬ 
road  operating  regulations  for  freight 
car  movement  are  suspended  as  to  coal 
billed  during  the  2  weeks’  period  prior 
to  the  miners’  vacation  period  fnxn  mines 
or  preparation  plants  which  will  observe 
the  vacation  period  and  moved  from 
these  mines  or  preparation  plant  tracks 
with  shipping  instructions  postdated  to  a 
date  within  the  miners’  vacation  period 
in  accordance  with  Item  238-A,  Supple¬ 
ment  6  of  Freight  Tariff  8-N.  ICX;  H-22. 

(b)  Effective  date.  ’This  amendment 
shall  become  effective  at  12:01  am., 
June  11.  1966. 
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(c)  Expiration  date.  This  amend¬ 
ment  shall  expire  at  11:59  pm..  July  22, 
1966,  after  which  date  all  provisions  of 
Second  Revised  Service  Order  No.  975 
shall  continue  effective  imtll  Its  expira¬ 
tion  date  unless  otherwise  modified, 
changed,  or  suspended  by  order  of  this 
Commls^on. 

(Secs.  1,  12,  16  and  17(2),  24  Stat.  379,  383, 
384,  as  amended;  49  UA.C.  1, 12. 15  and  17(2). 
Interprets  or  applies  secs.  1(10-17),  15(4) 
and  17(2),  40  Stat.  101,  as  amended  54  Stat. 
911;  49  VJS.C.  1(10-17),  and  16(4)  and  17(2) ) 

It  is  further  ordered.  ’That  a  copy  of 
this  order  and  direction  shall  be  served 
upon  the  Association  of  American  Rail¬ 
roads,  Car  Service  Division,  as  agent  of 
all  railroads  subscribing  to  the  car  serv¬ 
ice  and  per  diem  agreement  imder  the 
terms  of  that  agreement;  and  that  no¬ 
tice  of  this  order  be  given  to  the  general 
public  by  depositing  a  copy  In  the  office 
of  the  Secretary  of  the  Commission  at 
Washington,  D.C.,  and  by  filing  it  with' 
the  Director,  Office  of  the  Federal  Reg¬ 
ister. 

By  the  Commission. 

ISKALl  H.  Nin,  Oarson, 

Secretary. 

(FJl.  Doc.  66-6026;  Filed,  Jvine  1.  1966; 

8:47  am.] 

Title  43— PUBLIC  LANDS: 
INTERIOR 

Chapter  II — Bureau  of  Land  Manage¬ 
ment,  Department  of  the  Interior 

SUBCHAPTER  C — MINERAU  MANAGEMENT 
(3000) 

[Circular  No.  2307] 

PART  3120— OIL  AND  GAS 

Subpart  3127 — Continuation  or 
Extension  of  Lease 

Continuation  of  Lkasx  as  a  Result  or 
Actual  Drilling  Operations 

On  page  11329  of  the  Federal  Register 
of  September  3,  1965,  there  was  pub¬ 
lished  a  notice  and  text  of  a  proposed 
amendment  of  43  CFR  3127.2.  ’The  pur¬ 
pose  of  the  amendment  is  to  Include  In 
this  section  a  definition  of  “actual  drill¬ 
ing  operations’’  as  used  In  30  UB.C.  sec. 
266(e). 

Interested  persons  were  given  30  days 
within  which  to  submit  written  com¬ 
ments,  suggestions,  or  objections  with 
respect  to  the  proposed  amendment. 
After  consideration  of  all  of  the  com¬ 
ments  and  suggestions  received  during 
that  period  the  proposed  definition  has 
been  amplified  to  Include  operations  for 
testing,  completing  or  equipping  a  well. 

’The  proposed  amoidment  with  this 
change  as  set  forth  below  Is  hereby 
adopted  and  shall  become  effective  upon 
publication  in  the  Federal  Register. 

§  3127.2  ContiniMiion  of  lease  as  a  re¬ 
sult  of  actual  drilling  operations. 

(a)  Any  lease  on  which  actual  drilling 
operations,  or  for  which  under  an  ap¬ 
proved  cooperative  or  unit  plan  of  de¬ 
velopment  or  operation,  actual  drilling 
operations  were  commenced  prior  to  the 


end  of  Its  primary  term  and  are  being 
diligently  prosecuted  at  that  time,  shall 
be  extended  for  2  years  and  so  long 
thereafter  as  oil  or  gas  Is  produced  in 
paying  quantities. 

(b)  Actual  drilling  (^rations  must 
be  conducted  In  such  a  way  as  to  be  an 
effort  which  one  seriously  looking  for  oil 
or  gas  could  be  expected  to  make  in  that 
particular  area,  given  existing  knowl¬ 
edge  of  geologic  and  other  pertinent 
facts. 

(c)  As  used  in  this  section  (1)  “actual 
drilling  operations’’  shall  include  not 
only  the  physical  drilling  of  a  well  but 
the  testing,  completing  or  equipping  of 
such  well  for  the  production  of  oil  or 
gas;  (2)  “primary  term"  means  all  pe¬ 
riods  in  the  life  of  the  lease  prior  to  its 
extension  by  reason  of  production  of 
oil  or  gas  In  paying  quantities. 

Stewart  L.  Udall, 
Secretary  of  the  Interior. 

Mat  26. 1966. 

[FJl.  Doc.  66-6006;  FUed,  June  1,  1966; 

8:46  ajn.]  ^ 

Title  16-COMMERCIAL 
PRACTICES 

Chapter  I — Federal  Trade  Commission 

PART  15— ADMINISTRATIVE 
OPINIONS  AND  RULINGS 

Self-Locating  Shopping  Guide 
Promotional  Program 

§  15.53  Self-locating  shopping  guide 
promotional  program. 

(a)  ’The  Federal  ’TrsMle  Commission  has 
advised  a  sales  promotion  company  that 
its  proposed  plan,  to  furnish  self -locating 
8h<H>Plng  guides  to  wholesalers  for  redis¬ 
tribution  to  their  competing  retail  cus¬ 
tomers,  would  not  be  objectionable  pro¬ 
vided  that  smaller  retailers  are  able  to 
obtain  proportionally  equal  treatment. 

(b)  ’The  Commission  noted  that  some 
of  the  aspects  of  the  plan  are  of  Interest 
only  to  relatively  large  retailers,  and  that 
It  appears  likely  that  some,  at  least,  of 
a  participating  wholesaler’s  competing 
customers  may  be  quite  small  retailers 
for  whom  the  proposed  plan  would  have 
little  practical  value. 

(c)  The  CcHnmlssion  advised  that  the 
“statute  requires  that  any  services  or 
facilities  made  available  to  the  larger  of 
two  competing  customers  must  be  made 
proportionally  available  to  the  smaller.” 

(d)  Assuming  the  existmee  of  small 
competing  customers,  the  Commission 
said,  “it  appears  clear  that  if  [the!  plan 
Is  to  conform  to  statutory  requirements 
smne  provisions  should  be  Included 
therein  which  would  provide  for  the 
needs  of  the  smaller  customers." 

(38  SUt.  717,  as  amended;  16  UA.C.  41-58; 
49  Stat.  1626;  IS  UA.C.  13,  as  amended) 

Issued:  June  1, 1966. 

By  directlmi  of  the  Commission. 

Joseph  W.  Shea, 
Secretary. 

[FJl.  Doc.  66-6993;  Filed.  June  1.  1966; 

8;46ajn.}  . 
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Title  32— NATIONAL  DEFENSE 

Chapter  I — Office  of  the  Secretary  of 
Defense 

SUBCHAPTEK  A — ARMED  SERVICES 
PROCUREMENT  REGULATIONS 

MISCELLANEOUS  AMENDMENTS  TO 
SUBCHAPTER 

Tl}e  following  amendments  to  this  sub- 
chi^ter  are  issued  by  direction  of  the 
Assistant  Secretary  of  Defense  (Installa¬ 
tions  and  Logistics)  pursuant  to  author¬ 
ity  contsdned  in  Department  of  Defense 
Directive  No.  4105.30,  dated  March  11, 
1959  (24  FH.  2260),  as  amended,  and 
10  U.S.C.  2202. 

PART  1— GENERAL  PROVISIONS 

1.  Section  1.325  is  revised  and  new 
{§  1.325-1  and  1.325-2  are  added,  as 
follows: 

§  1.325  Variation  in  quantity. 

§  1.325—1  General. 

To  the  extent  that  a  variation  is  caused 
by  the  conditions  specified  in  the  clause 
in  S  7.103-^  of  this  chapter,  that  quan¬ 
tity  may  be  accepted  only  to  the  extent 
specified  In  the  l^hedule.  Except  as  set 
forth  in  8  1.325-2,  the  permissible  varia¬ 
tion  shall  be  stated  as  a  percentage  and 
may  be  an  Increase,  a  decrease,  or  a  com¬ 
bination  of  both.  There  should  be  no 
standard  or  usual  percentage  or  varia¬ 
tion.  Elach  procurement  for  which  an 
overrun  or  imderrun  is  permissible  should 
be  based  upon  the  normal  commercial 
practices  of  the  particular  industry  for 
particular  items,  and  the  permitted  per¬ 
centage  should  be  no  larger  than  is  neces¬ 
sary  to  afford  a  contractor  reasonable 
protection.  In  no  event  shall  the  per¬ 
missible  variation  exceed  plus  or  minus 
10  percent.  The  clause  set  forth  below 
shall  be  Included  in  the  Schedule,  only 
when  one  or  more  of  the  causes  of  quan¬ 
tity  variation  foreseeable  exists  at  the 
time  of  solicitation. 

Extent  or  Quantxtt  Vabiation  (Apkil  1965) 

The  permlaslble  variation  under  the  clause 
of  the  Oeneral  Provisions  entitled  “Varia¬ 
tion  in  Quantity*’  shaU  be  limited  to: 

Increase  (Insert: _ Percent  or  None). 

Decrease  (Insert: _ Percent  or  None). 

This  Increase  or  decrease  shall  apply 
to _ .• 

Consideration  shall  be  given  to  the  quan¬ 
tity  to  which  the  percentage  variation 
applies.  For  example,  when  it  is  con¬ 
templated  that  delivery  will  be  made  to 
multiple  destinations  and  it  is  desired 
that  the  quantity  variation  extend  to  the 
item  quantity  for  each  destination,  this 
requirement  must  be  set  iorth  with  par¬ 
ticularity.  Similarly,  when  it  is  desired 
that  the  quantity  variation  extend  to  the 
total  quantity  of  each  item  and  not  to  the 
quantity  for  each  destination,  it  may  be 


‘Insert  In  the  blank  the  designation (s) 
to  which  the  percentages  apply,  such  as:  (1) 
The  total  contract  quantity;  (3)  Item  1  only; 

(3)  each  quantity  specified  In  the  delivery 
Khedule  of  the  "Tlmo  of  Delivery"  clause; 

(4)  the  total  Item  quantity  for  each  destina¬ 
tion;  (5)  the  total  quantity  of  each  Item 
without  regard  to  destination. 


desirable  to  express  a  percentage  limita¬ 
tion  for  each  destination  to  prevent  un¬ 
realistic  distribution  of  any  increase  or 
decrease. 

§  1.325—2  Subsistence. 

The  permissible  variation  in  the  pro- 
curonent  of  small  quantities  of  sub^t- 
ence  may  be  stated  in  the  Schedule  as 
follows: 

(a)  Standard  pack  items  purchased  on 
a  package,  carton,  can  or  other  than 
pound  basis:  maximum  variation  for  250 
units  or  less — n  e  a  r  e  s  t  full  shipping 
container. 

(b)  Non-standard  pack  items  other 
than  carcass  meats  not  purchased  on  a 
package,  carton,  or  can  basis:  maximum 
variation  for  250  pounds  or  less — nearest 
piece  or  shipping  container. 

(c)  Carcass  meats;  maximum  varia¬ 
tion  for  500  pounds  or  less — nearest 
piece,  quarter,  side  or  carcass. 

2.  Sections  1.606,  1.706-5(b),  and 

1.1005-2(b)  are  revised  to  read  as 
follows: 

§  1.606  Limited  debarment  or  sunpen- 
sion. 

Where  it  is  determined  to  debar  or  sus¬ 
pend  a  concern  pursuant  to  8  1.604-1  or 
8  1.605-1,  the  Secretary  or  his  authorized 
representative  shall  decide  whether  the 
de^rment  or  suspension  should  extend 
to  procurement  contracts  or  to  sales  con¬ 
tracts,  or  both.  If  the  debcument  or  sus¬ 
pension  is  limited  to  procurement  con¬ 
tracts  or  to  sales  contracts,  the  listing 
should  so  indicate.  Likewise,  a  decision 
may  be  made  to  except  from  an  admin¬ 
istrative  debarment  or  suspension  a  par¬ 
ticular  commodity  or  commodities  or  a 
particular  division  or  subsidiary  or  other 
appropriate  organizational  element  of 
the  contractor  where  such  action  is  con¬ 
sidered  to  be  in  the  best  interests  of  the 
Government. 

§  1.706—5  Total  iiet-a«ideii. 

•  •  *  •  • 

(b)  Contracts  for  total  small  business 
set-asides  may  be  entered  into  by  con¬ 
ventional  negotiation  or  by  a  special 
method  of  procurement  known  as  “Small 
Business  Restricted  Advertising”.  The 
latter  method  shall  be  used  wherever  pos¬ 
sible  (see  also  8  3.201-3).  Where  multi¬ 
year  procurement  procedures  are  appro¬ 
priate  (see  8  1.322),  total  set-asides  may 
be  made  In  connection  therewith.  Invi¬ 
tations  for  bids  and  request  for  proposals 
shall  be  restricted  to  small  business  con¬ 
cerns.  Small  Business  Restricted  Ad¬ 
vertising,  Including  awards  thereunder, 
shall  be  conducted  In  the  same  way 
as  prescribed  for  formal  advertising 
in  Part  2  of  this  chapter  except  that  Uds 
and  awards  shall  be  restrict^  to  small 
business  concerns.  Bids  received  from 
firms  vdilch  do  not  qualify  as  small  busi¬ 
ness  concerns  shall  be  considered  as 
nonresponslve  and  shall  be  rejected. 

m  0  m  •  • 

§  1.1005—2  Other  pnbliaiUon  of  award 
information. 

•  •  •  *  • 

(b)  For  awards  after  procuremoit  by 
negotiatioo,  indude  the  information  con¬ 


tained  in  the  notice  precribed  by 
8  3.508-3  of  this  chapter  and  where  the 
award  was  made  after  ocMupetitive  nego¬ 
tiation  (either  price  or  design  competi¬ 
tion)  ,  include  a  statement  to  this  effect 
and  state  in  general  terms  the  basis  for 
selection. 


PART  3 — PROCUREMENT  BY 
NEGOTIATION 

3.  Sections  3.201-3  and  3.217-2  are  re¬ 
vised,  and  a  new  subparagraph  (7)  is 
added  to  8  3.407-2(a),  as  follows; 

§  3.201—3  Limitation. 

The  authority  of  88  3.201-3.201-3  shall 
not  be  used  when  negotiation  is  author¬ 
ized  by  the  provisions  of  8  3.206  except 
that,  in  the  event  of  a  labor  surplus  or 
unilateral  small  business  set-aside,  this 
authority  shall  be  used  in  preference  to 
any  other  authority  in  this  subpart  (see 
88  1.706-2  and  1.804-4).  The  authority 
of  88  3.201 — 3.201-3  shall  not  be  used  to 
negotiate  a  reasonable  price  with  a  low 
responsible  small  business  bidder  whose 
bid  has  been  determined  by  the  con¬ 
tracting  officer  to  be  an  unreasonable  bid 
under  Small  Business  Restricted  Adver¬ 
tising  procedures.  When  such  an  un¬ 
reasonable  bid  is  received,  the  set-aside 
shall  be  dissolved  and  the  requirement 
procured  on  an  imrestrlcted  baks  by  the 
use  of  formal  suivertlslng  or  where  ap¬ 
propriate  by  other  negotiation  authority 
in  accordance  with  existing  regulations. 

§  3.217—2  Application. 

The  authority  of  88  3.217-3.217-2  shall 
be  used  only  if,  and  to  the  extent,  ap¬ 
proved  for  any  Military  Department  and 
in  accordance  with  Departmental  pro¬ 
cedures. 

§  3.407-2  Contracts  with  performance 
incentives. 

(a)  Description.  •  •  • 

(7)  It  is  important  that  incentive  ar¬ 
rangements  relating  to  delivery  schedules 
specify  the  application  of  the  reward/ 
penalty  structure  in  the  event  of  Govern¬ 
ment-caused  delays  (e.g.,  delays  in  allot¬ 
ting  additional  funds  to  a  contract)  and 
other  delays  beyond  the  control  of  the 
contractor  or  subcontractor,  and  without 
the  fault  or  negligence  of  either. 

•  •  •  •  • 

4.  Section  3.500  is  revised;  new  sub- 
paragraph  (54)  is  added  to  8  3.501(b); 
and  8  3.607-2 (a)  is  revised,  as  follows: 

§  3.500  Scope  of  snbpart. 

This  subpart  applies  to  all  negotiated 
procuronent  except  that  described  by 
Subpart  F  of  this  part. 

§  3.501  Preparation  of  request  for  pro¬ 
posals  or  request  for  quotations. 

m  0  •  •  • 

(b)  •  •  • 

(54)  A  8tat«nent  on  the  first  sheet  or 
on  a  cover  sheet  of  the  Request  for  Pro¬ 
posals  that:  “Proposals  must  set  forth 
full,  accurate,  and  c<Hnplete  information 
as  required  by  this  request  for  proposal 
(including  attachmoits) .  The  penalty 
for  making  false  statements  in  proposals 
is  prescribed  in  18  U.S.C.  1001.”  This 
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statement  shall  be  siiitably  modified 
when  quotations  are  request^ 

•  •  •  •  • 

g  3.507—2  Disclosure  of  information 
during  the  pre>award  w  pre-accept¬ 
ance  period. 

(a)  General.  After  receipt  of  pro¬ 
posals  or  quotations,  no  information  con¬ 
tained  in  any  proposal  or  quotation  re¬ 
garding  the  number  or  identity  of  the 
offerors  shall  be  made  available  to  the 
public,  or  to  anyone  within  the  Govern¬ 
ment  not  having  a  legitimate  interest 
therein,  except  in  accordance  with 
§  3.508. 

•  •  •  •  • 

5.  Section  3.508  is  revised  and  new 
S8  3.508-1.  3.508-2,  3.508-3,  and  3.508-4 
are  added,  as  follows: 

§  3.508  Information  to  offerors, 
g  3.508—1  CcneraL 

Notice  shall  be  provided  offerors  in 
accordance  with  88  3.508-2  and  3.508-3. 
Such  notice  need  not  be  given  where  dis¬ 
closure  may  in  some  way  prejudice  the 
Government’s  Interest  or  where  the  con¬ 
tract  is: 

(a)  For  subsistence; 

(b)  Negotiated  pursuant  to  10  U.S.C. 
2304(a)  (4).  (5),  or  (6)  (see  88  3.204, 
3.205,  or  3.206) ; 

(c)  Negotiated  with  a  foreign  supplier 
when  only  foreign  sources  of  supplies  or 
services  have  been  solicited. 

§  3.508-2  Preaward  notice  of  unaccept¬ 
able  offers. 

In  any  procurement  in  excess  of  $10,- 
000  in  which  it  appears  that  the  period 
of  evaluation  of  proposals  is  likely  to  ex¬ 
ceed  30  days  or  in  which  a  limited  num¬ 
ber  of  suppliers  have  been  selected  for 
additional  negotiation  (see  8  3.805-1), 
the  contracting  oCBcer,  upon  determina¬ 
tion  that  a  proposal  is  unacceptable,  shall 
provide  prompt  notice  of  that  fact  to 
the  source  submitting  the  proposal. 
Such  notice  need  not  be  given  where  the 
proposed  contract  is  to  be  awarded  with¬ 
in  a  few  days  and  notice  pursuant 
to  8  3.508-3  would  suffice.  In  addition  to 
stating  that  the  proposal  has  been  deter¬ 
mined  unacceptable,  notice  to  the  offeror 
shall  indicate,  in  general  terms,  the  basis 
for  such  determination  and  shall  advise 
that,  since  further  negotiation  with  him 
concerning  this  procurement  is  not  con¬ 
templated,  a  revision  of  his  proposal  will 
not  be  considered. 

§  3.508—3  Poet-award  notice  of  offeron. 

(a)  Promptly  after  making  all  awards 
in  any  procurement  in  excess  of  $10,000, 
the  contracting  oflOcer  shall  give  written 
notice  to  the  unsuccessful  offerors  that 
their  proposals  were  not  accepted,  ex¬ 
cept  that  such  notice  need  not  be  given 
where  notice  has  been  provided  pursuant 
to  8  3.508-2.  Such  notice  shall  include: 

(1)  The  number  of  prospective  con¬ 
tractors  solicited; 

(2)  The  number  of  proposals  re¬ 
ceived; 

(3)  The  name  and  address  of  each 
offeror  receiving  an  award; 

(4)  The  items,  quantities,  and  unit 
prices  of  each  award;  provided  that. 


where  the  number  of  items  or  other 
factors  makes  the  listing  of  unit  prices 
impracticable,  only  the  total  contract 
price  need  be  furnished;  ^d 

(5)  In  general  terms,  the  reasons  why 
the  offeror’s  proposal  was  not  acc^ted, 
except  where  the  price  information  in 
subparagraph  (4)  of  this  paragraph 
readily  reveals  such  reason,  but  in  no 
event  will  an  offeror’s  cost  breakdown, 
profit,  overhead  rates,  trade  secrets, 
manufacturing  processes  and  techniques, 
or  other  confidential  business  informa¬ 
tion  be  disclosed  to  any  other  offeror. 
Additional  information  as  to  why  an  of¬ 
feror’s  proposal  was  not  accepted  should 
be  provided  to  the  offeror  upon  his  re¬ 
quest  to  the  contracting  officer,  subject 
to  the  limitation  in  subparagraph  (5) 
of  this  paragraph. 

(b)  In  procurements  of  $10,000  or  less 
and  subject  to  the  exceptions  in  8  3.508-1. 
the  information  described  in  paragraph 
(a)  of  this  section  shall  be  furnished  to 
unsuccessful  offerors  upon  request. 

(c)  Such  information  as  is  authorized 
to  be  released  to  unsuccessful  offerors 
pursuant  to  paragraph  (a)  (1)  through 
(4)  of  this  section  may,  upon  his  request, 
be  provided  to  the  successful  offeror. 

§  3.508—4  OaMified  information. 

Classified  information  shall  be  fur¬ 
nished  only  in  accordance  with  regula¬ 
tions  governing  classified  information. 

6.  Sections  3.604-2,  3.607-3,  and 

3.607-4  (c)(1)  and  (J)  are  revised,  as 
follows: 

§  3.604—2  Purchaiies  in  exccas  of  $250 
but  not  in  exccM  of  $2,500. 

Except  as  provided  in  8  3.608-2 (b)  (2) 
and  (3).  reasonable  solicitation  of  quo¬ 
tations  from  qualified  sources  of  supply 
shall  be  made  to  assure  that  the  procure¬ 
ment  is  to  the  advantage  of  the  Govern¬ 
ment,  price  and  other  factors  considered, 
including  the  administrative  cost  of  the 
purchase.  Generally,  solicitation  shall 
be  limited  to  three  suppliers  and,  to  the 
maximum  extent  possible,  shall  be  re¬ 
stricted  to  the  local  trade  area.  When 
prices  are  solicited  from  three  suppliers 
dealing  in  the  general  category  of  items 
required  and  only  one  quotation  is  re¬ 
ceived,  it  is  not  necessary  to  solicit  ad¬ 
ditional  quotations  if  the  price  received 
is  considered  fair  and  reasonable.  Quo¬ 
tations  shall  generally  be  solicited  orally. 
Written  solicitations  shall  be  used  only 
where  (a)  the  suppliers  are  located  out¬ 
side  the  local  area,  (b)  special  specifica¬ 
tions  are  involved,  (c)  a  large  number  of 
items  are  included  in  a  single  proposed 
procurement,  or  (d)  obtaining  oral  quo¬ 
tations  is  not  considered  economical. 
Reasonableness  of  proposed  prices  may 
be  established  by  comparison  with  previ¬ 
ous  purchases,  current  price  lists,  cata¬ 
logs.  advertisements,  or  by  any  other 
appropriate  method.  Where  these  in¬ 
formational  media  are  not  available,  rea¬ 
sonableness  of  price  may  be  based  on 
a  comparison  with  similar  it^ns  in  a 
related  Industry  or  the  contracting  of¬ 
ficer’s  personal  knowledge  of  the  item 
being  procured.  Although  the  con¬ 
tracting  officer  must  determine  that 
prices  are  fair  and  reasonable,  written 


Justification  explaining  how  prices  were 
determined  to  be  fair  and  reasonable  is 
not  required.  Written  records  of  solici¬ 
tation  may  be  limited  to  notes  or  ab¬ 
stracts  to  show  the  vendor  or  vendors 
contacted,  prices,  delivery,  and  other  in¬ 
formal  historical  data.  When  only  one 
source  is  solicited,  a  brief  written  nota¬ 
tion  must  be  made  a  part  of  the  file  to 
explain  the  absence  of  competition. 
Notification  to  unsuccessful  suppliers 
shall  be  given  only  if  re<iuested. 

§  3.607—3  Conditions  for  use. 

(a)  Imprest  funds  may  be  used  in  ac¬ 
complishing  small  purchases  when  all  of 
the  following  conditions  are  present: 

(1 )  ’The  transaction  is  not  in  excess  of 
$100  ($250  under  emergency  conditions) ; 

(2)  The  sui^lles  or  services  are  avail¬ 
able  for  delivery  within  30  days,  whether 
at  the  supplier’s  place  of  business  or  at 
destination;  and 

(3)  The  purchase  does  not  require  de¬ 
tailed  technical  specifications  or  tech¬ 
nical  inspection. 

(b)  Imprest  funds  may  also  be  used 
for  payment  of : 

(1)  Charges  for  local  delivery  and 
parcel  post  (including  c.o.d.  postal 
charges)  for  supplies  ordered  for  pay¬ 
ment  from  imprest  funds,  when  the 
vendor  is  requested  to  arrange  for  deliv¬ 
ery;  and 

(2)  C.o.d.  charges  for  supplies  ordered 
for  payment  fitun  imprest  funds  except 
as  limited  by  peuagraph  (d)  (2)  of  this 
section. 

(c)  The  conditions  for  use  specified 
in  paragraphs  (a)  and  (b)  of  this  section 
do  not  preclude  the  use  of  Imprest  funds 
for  other  expenditures  not  related  to 
small  purchases  (e.g..  travel  advances, 
travel  expenses,  and  purchases  of  postage 
stamps  and  transportation  tokens  or 
passes) .  when  such  expenditures  are  au¬ 
thorized  by  other  regulations  governing 
the  use  of  imprest  funds. 

(d)  Imprest  funds  shall  not  be  used 
for: 

(1)  Payments  of  salaries  and  wages; 

( 2 )  Payment  of  transportation  charges 
(i.e.,  line-haul  or  intercity  charges  for 
transportation  services  paid  directly  to 
a  common  carrier  providing  such  serv¬ 
ices,  as  distinguished  from  transporta¬ 
tion  charges  included  as  an  integral  part 
of  the  vendors  price) ; 

(3)  Advances,  other  than  those  au¬ 
thorized  in  8  3.607-4(d) ;  or 

(4)  Cashing  of  checks  or  other  nego¬ 
tiable  Instruments. 

§  3.607—4  Procedures. 

•  •  •  •  • 

(c)  Receipt  of  material.  (1)  All  ma¬ 
terial  purchased  through  the  imprest 
fund  shall  be  delivered  to  a  designated 
receiving  activity..  Hie  receiver  shall 
examine  the  material  to  ascertain  that 
the  quantities  and  items  described  on  the 
purchase  request  d(x;ument  and  the  sup¬ 
plier’s  sales  document  are  present  and 
in  satisfaertory  condition,  n  the  mate¬ 
rial  is  acceptable,  the  receiver  shall 
stamp  the  supplier’s  sales  d(x:ument 
“Received  and  Accepteif’,  date  and  sign 
the  docummt,  and  pass  it  to  the  Imprest 
fund  cashier  for  payment.  In  the 
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absence  of  a  suppller’i  sales  document 
or  sufficient  copies  thereof,  a  receipted 
Standard  Form  1165  (Receipt  for  Cash — 
Subvoucher),  DD  Form  1155  (Order  for 
Supplies  or  Services) ,  or  DD  P^orm  1348-1 
(DOD  Single  Line  Item  Release/Receipt 
Dociunent)  may  be  used  to  record  the 
receipt  of  purchases  made  from  the  im¬ 
prest  fund  and  shall  be  processed  In  the 
same  manner. 

•  •  •  •  • 

(J)  Review.  The  Imprest  fund  cash¬ 
ier  shall  be  required  to  account  for  the 
established  fimd  at  any  time,  by  cash  on 
hand,  paid  suppliers’  receipts,  unpaid  re¬ 
imbursement  vouchers,  and  Interim  re¬ 
ceipts  for  cash.  Unannounced  Inspec¬ 
tions,  Including  cash  counts  are  required 
to  be  made  of  each  Imprest  fund  at  least 
quarterly  by  qualified  Individuals  who 
are  under  the  Jurisdiction  of  the  Comp¬ 
troller  or  C?hlef  Accounting  Officer  of  the 
Installation,  where  such  positions  exist, 
but  In  any  case  by  Individuals,  exclud¬ 
ing  the  disbursing  officer  advancing  the 
funds  and  subordinates  of  the  Imprest 
fund  cashier. 

7.  Sections  3.608-1,  3.608-2  (a)  and 
(b),  and  3.608-4  (a),  (c),  and  (d)  are 
revised;  new  paragraph  (c)  Is  added  to 
{ 3.608-6;  and  S  3.608-7  Is  revised,  as 
follows: 

§  3.60ft-l  CeneraL 

Negotiated  purchases  of  material  and 
nonpersonal  services  not  in  excess  of 
$2,500,  except  as  provided  in  S  3.608-2 (b) 

(2)  and  (3) ,  may  be  effected  by  using  DD 
Form  1155  (Order  for  Supplies  or  Serv¬ 
ices)  ,  and  Its  ancillary  forms,  or  Stand¬ 
ard  Form  44  (Purchase  Order — ^Invoice — 
Voucher)  (see  S  3.608-8).  The  DD  Form 
1155  may  also  be  used  for  construction 
not  In  excess  of  $2,000.  Pending  revision 
of  the  April  1,  1964,  edition  of  DD  Form 
1155r,  delete  clauses  8  and  9  thereof  and 
the  asterisked  statement  “applicable  only 
to  construction  contracts  for  $2,000  or 
less  for  work  within  the  United  States’*. 

§  3.608—2  Order  for  snppliea  or  nervires 
(DD  Forms  1155,  1155r,  1155r-l, 
1155e,  1155e-l,  and  1155s). 

(a)  Forms.  The  following  forms  may 
be  used  to  Issue  purchase  orders: 

(1)  (1)  DD  Form  1155  (Order  for  Sup¬ 
plies  or  Services) ,  which  when  used  with 
DD  Form  1155r  (General  Provisions  of 
Purchase  Order)  in  accordance  with 
paragraph  (b)  (1)  of  this  section  or  with 
DD  Form  1155r-l  (General  Provisions  of 
Purchase  Order — Foreign)  In  accord¬ 
ance  with  paragraph  (b)  (2)  of  this  sec¬ 
tion,  as  appropriate,  provides  in  one  doc¬ 
ument — 

(1)  A  purchase  order,  a  blanket  pur¬ 
chase  agreement,  delivery  order  under  a 
contract,  or  delivery  order  on  Ghjvem- 
ment  agencies  outside  the  Department 
of  Defense  (see  Part  5  of  this  ^apter) ; 

(II)  A  receiving  and  inflection  report; 

(III)  A  property  voucher; 

(iv)  A  public  voucher; 

(v)  An  Imprest  fund  receipt;  and 

(vl)  An  Invoice,  If  desired  by  the 
cupplier. 

(2)  DD  Form  1155e  (CTontlnuatlon 
Sheet)  provides  additional  space  (Stand¬ 


ard  Form  36  (Continuation  Sheet)  may 
be  used  In  lieu  of  K)  Form  11155c) ; 

(3)  DD  Form  1155C-1  (Commissary 
Continuation  Sheet)  (for  use  on  optional 
basis),  provides  columns  suited  for  com¬ 
missary  procurements;  and 

(4)  DD  Form  1155s  (Additional  Gen¬ 
eral  Provisions,  Modification,  and  Ac¬ 
ceptance)  used  with  the  DD  Form  1155 
(sees  3.608-4). 

The  foregoing  forms  may  be  used  as 
snap-out  manifold  forms,  as  cut  sheets, 
or  as  reproducible  masters.  In  addition, 
DD  Form  1155r  or  DD  Form  1155r-l 
may  be  printed  on  the  reverse  of  DD 
Form  1155. 

(b)  Conditions  for  use. — (1)  Use  as  a 
purchase  order  of  not  more  than  $2,500 
in  the  United  States,  its  possessions,  and 
Puerto  Rico.  DD  Form  1155  Is  author¬ 
ized  for  negotiated  purchases  of  not  more 
than  $2,500  within  the  United  States,  its 
possessions,  and  Puerto  Rico,  provided: 

(I)  The  procurement  Is  unclassified. 

(II)  No  clause  covering  the  subject 
matter  of  any  clause  set  forth  in  this 
subchiqiter,  other  than  clauses  set  forth 
in  DD  Form  1155r,  and  clauses  referred 
to  In  8  3.606-3(b)  (4),  In  subdivisions  (111) 
through  (xili)  of  this  subparagraph.  In 
paragraph  (d)  of  this  section.  In  8  3.608- 
3,  and  In  8  3.608-4,  are  to  be  used. 

(III)  Where  the  contract  f>eclfies  the 
delivery  of  data,  one  of  the  clauses  set 
forth  In  88  9.203  throucdi  9.206  of  this 
chapter  shall  be  added  as  appropriate  In 
accordance  with  the  Instructions  con¬ 
tained  In  Subpart  B,  Part  9  of  this  chap¬ 
ter. 

(Iv)  When  required  by  Subpart  D, 
Part  6  of  this  chapter,  the  clause  set 
forth  In  8  6.403  of  this  chapter  shall  be 
added. 

(V)  The  Priorities,  Allocations,  and 
Allotments  clause  (see  8  7.104-18  of  this 
chapter)  may  be  Inserted  in  the  Sched¬ 
ule  where  required. 

(vl)  When  required  by  Subpart  F,  Part 
4  of  this  chapter.  Humane  Slaughter  of 
Livestock,  the  procedures  set  f(Hih  In 
8  4.604  of  this  chapter  shall  be  followed. 

(vU)  Where  insi^tion  and  acceptance 
are  at  origin,  where  contract  adminis¬ 
tration  is  performed  at  origin,  where 
delivery  at  multiple  destinations  Is  re¬ 
quired,  or  where  otherwise  iq>proprlate 
the  Material  Inspection  and  Receiving 
Report  clause  (see  8  7.105-7  of  this  title) 
may  be  Inserted  in  the  Schedule. 

(vlU)  Where  Government  property 
having  an  acquisition  cost  In  excess  of 
$25,000  Is  to  be  furnished  (for  use  In 
performance  of  contract  or  for  repair), 
the  Government  Property  (Fixed  Price) 
clause  In  8  13.762  of  this  chapter  shall 
be  Inserted  In  the  Schedule.  Where 
Government  property  having  an  acquisi¬ 
tion  cost  not  In  excess  of  $25,000  Is  to  be 
furnished  for  use  In  peiformance  of  the 
contract  or  for  repair,  the  Government- 
Furnished  Proper^  (Short  Form)  clause 
In  8  13.710  of  this  chapter  shall  te  In¬ 
serted  in  the  Schedule;  provided  that 
use  of  the  clause  shall  be  optional  where 
the  acquisition  cost  of  property  furnished 
for  repair  Is  not  In  excess  of  $2,500. 
Where  a  Government  Property  clause 
Is  Inserted  In  the  Schedule  the  contrac¬ 


tor’s  signature  shall  be  obtained  by  using 
DDForm  1155s. 

(lx)  Where  the  contract  Is  for  Military 
Assistance  Program  Items,  the  “UB. 
Products  (Military  Assistance  Pro¬ 
gram)”  certificate  and  clause  (see 
88  6.703-3  and  6.703-4  of  this  chapter) 
shall  be  Inserted  In  the  Schedule,  and 
clause  6  of  the  General  Provisions  (For¬ 
eign  Supplies)  deleted.  In  addition,  the 
contractor’s  signature  shall  be  obtained 
by  using  DD  Form  1155s. 

(z)  ’The  Commercial  Warranty  clause 
in  8  1.324-2(c)  of  this  chapter  may  be 
used  In  accordance  with  the  provisions 
of  that  paragraph. 

(zl)  ’The  clauses  set  forth  In  8  1.1208 
of  this  chapter  may  be  used  In  accord¬ 
ance  with  the  provisions  of  that  section. 

(zli)  Where  the  contract  Is  for  mor¬ 
tuary  services; 

(a)  ’The  following  clauses  shall  be  In¬ 
serted  in  the  Schedule — 

(f)  ’The  Specification  clause  in 

8  7.1201-4  of  this  chapter; 

(2)  The  Delivery  and  Performance 
clause  In  8  7.1201-7; 

(3)  The  Subcontracting  clause  In 
8  7.1201-8; 

(4)  ’The  Inspection  clause  in  8  7.1201- 
10; 

(5)  The  Professional  Reqiilrements 
clause  In  8  7.1201-12; 

(6)  The  Facility  Requirements  clause 
In  8  7.1201-13; 

(7)  ’Hie  Preparation  History  clatise  In 
8  7.1201-14; 

(b)  ’The  Additional  Default  Provision 
clause  In  8  7.1201-0  shall  be  Inserted  in 
the  Schedule,  with  the  following  substi¬ 
tution  for  paragraph  (a)  and  the  first 
sentence  of  i>aragraph  (b)  of  that  clause : 

(a)  This  clause  supplements  the  “Tennl- 
natlon  for  Detault”  clause  at  this  contract. 

(b)  This  contract  may  be  terminated  for 
default  by  written  notice  If  during  the  per¬ 
formance  of  this  contract: 

(c)  The  Changes  clause  In  8  7.1201-15 
shall  be  substituted  for  paragraph  15  of 
the  Additional  General  Provisions  on  IX> 
Form  1155s. 

(zlU)  When  required  by  Subpart  H. 
Part  6  of  this  chapter,  the  clause  In 
8  6.806-4  shall  be  added. 

'  (2)  Use  as  a  purchase  order  of  not 
more  than  $5,000  outside  the  United 
States,  its  possessions,  and  Puerto  Rico. 
DD  Form  1155,  1155r-l,  and  when  re¬ 
quired  1155s.  are  authorized  tor  nego¬ 
tiated  purchases  of  not  more  than  $5,000 
when  such  purchases  are  for  supplies, 
and  services  procured  and  used  outside 
the  United  States,  Its  possessions,  and 
Puerto  Rico,  provided; 

(I)  The  procurement  is  tmclassified; 

(II)  No  clauses  covering  the  subject 
matter  of  any  clause  set  forth  in  this 
subchapter,  other  than  clauses  set  forth 
In  DD  Form  1155r-l,  are  to  be  used, 
except  that — 

(a)  Either  the  standard  foreign  Dis¬ 
putes  clauses  In  8  7.103-12  (b)  of  this 
chapter  or  that  clause  as  modified  In 
accordance  with  8  7.103-12  (c)  shall  be 
Inserted  In  the  Schedule;  and 
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(b)  When  the  contract  is  translated 
into  another  language,  the  following 
clause  shall  be  inserted  in  the  Schedule: 

mCONSISTENCT  BETWEEN  ENGLISH  VEBSION  AND 

TRANSLATION  OF  CONTRACT  (APRIL  1966) 

In  the  event  of  Inconsistency  between  any 
terms  of  this  <K>ntract  and  any  translation 
thereof  into  another  language,  the  English 
language  meaning  shall  control. 

and 

(iii)  The  DD  Form  1155s,  properly 
mcxlifled  to  delete  the  Assignment  of 
Claims  clause,  is  used  when  the  purchase 
exceeds  $2,500. 

The  contracting  oflQcer  may  delete  the 
Taxes  clause  in  purchases  under  $1,000 
if  he  determines  that  the  administrative 
burden  of  securing  relief  from  such  taxes 
would  be  out  of  proportion  to  the  relief 
obtained:  Provided,  That  such  clause 
shall  be  included  in  all  contracts  in 
support  of  NATO  infrastructure  pro¬ 
grams  involving  the  expenditures  of 
funds  imder  section  503(b)  of  the  For¬ 
eign  Assistance  Act  of  1961,  as  amended 
(see  §11. 403-1  (a)  of  this  chapter). 

(3)  Use  as  a  purchase  order  in  excess 
of  $2,500  by  deployed  units.  DD  Form 
1155,  in  conjunction  with  DD  Form  1155s 
when  appropriate,  is  authorized  for  pur¬ 
chases  in  excess  of  $2,500  but  not  more 
than  $10,000  where  negotiation  is  au¬ 
thorized  by  Subpart  B  of  this  Part,  pro¬ 
vided: 

(i)  The  procurement  is  unclassified. 

(ii)  The  procurement  is  accomplished 
by  units  which  are  deployed  to  remote 
areas  away  from  established  Department 
of  Defense  installations  with  pnxsure- 
ment  functions. 

(iii)  The  mission  involving  the  deploy¬ 
ment  action  is  directed  by  authority 
above  the  unit  to  be  deployed. 

(iv)  The  conunander  of  the  deployed 
unit  determines  the  supplies  and  non¬ 
personal  services  to  be  procured  are  re¬ 
quired  for  mission  accomplishment  and 
time  does  not  permit  requirements  being 
satisfied  through  normal  channels. 

(V)  The  supplies  or  services  are  im¬ 
mediately  available. 

(vi)  When  required  by  §  7.104-15  of 
this  chapter,  the  Examination  of  Records 
clause  shall  be  added. 

(vii)  When  required  by  Subpart  D, 
Part  11  of  this  chapter,  one  of  the  clauses 
set  forth  in  §  11.403  shall  be  added. 

(viii)  Authority  will  be  used  only  from 
time  of  initial  deploiment  or  mission 
commencement  of  a  unit  until  such  time 
as  normal  channels  of  support  for  the 
unit  are  established. 

(ix)  One  payment  shall  be  made 
regardless  of  the  number  of  deliveries 
or  destinations. 

•  *  •  *  • 

§  3.60ft— 4  Use  of  DD  Form  llSSn  With 
DD  Form  1155,  DD  Form  1155r,  and 
DD  Form  1155r— 1. 

(a)  DD  Form  1155s  (Additional  Gen¬ 
eral  Provisions,  Modification  and  Ac¬ 
ceptance)  used  with  DD  Form  1155  and 
1 155r  in  accordance  with  §  S.608-2 (b)(1). 
or  with  DD  Forms  1155  and  1155r-l  in 
accordance  with  §  S.608-2(b)  (2)  in  ne¬ 
gotiated  procurement  provides: 

( 1 )  Additional  general  provisions ; 


(2)  A  block  for  modifications; 

(3)  A  block  for  the  contracting  officer 
to  mark  if  the  contractor’s  written  ac¬ 
ceptance  is  requested;  and 

(4)  A  space  for  the  contractor’s  sig¬ 
nature  when  a  written  acceptance  is  re¬ 
quested. 

•  •  •  •  • 

(c)  DD  Form  1155s  shall  be  used  in 
conjunction  with  DD  Forms  1155  and 
1155r-l  for  all  purchases  in  excess  of 
$2,500  which  are  made  in  accordance 
with  §  3.608-2(b)(2). 

(d)  No  additional  clauses  are  author¬ 
ized  except  as  provided  in  §  3.60S-2(b). 
A  supers^ing  DD  Form  1155  shall  not 
be  used  to  issue  a  change  to  an  outstand¬ 
ing  purchase  order. 

§  3.60ft— 6  Use  of  DD  Form  1155  as  ■ 
delivery  order. 

•  •  •  •  • 

(c)  Duplication  of  the  DD  Form  1155r 
or  DD  Form  1155r-l  is  not  required 
when  DD  Form  1155  is  used  as  a  delivery 
order. 

§3.60ft-7  Use  of  DD  Form  1155  as  a 
Public  Voucher. 

DD  Form  1155  Is  authorized  for  use 
as  a  public  voucher: 

(a)  Up  to  $2,500  when  the  form  is 
used  as  a  purchase  order  under  §  3.608- 
2(b)(1), 

(b)  Up  to  $5,000  when  the  form  is  used 
as  a  purchase  order  by  purchasing  ofiBces 
outside  the  United  States,  its  possessions 
and  Puerto  Rico  imder  conditions  enu¬ 
merated  in  §  3.60ft-2(b)  (2), 

(c)  Up  to  $10,000  when  the  form  Is 
used  as  a  purchase  order  by  deployed 
units  under  conditions  enumerated  in 
§  3.608-2(b)(3), 

(d)  Without  monetary  limitation  when 
the  form  is  used  as  a  delivery  order,  and 

(e)  Without  monetary  limitation  as 
the  basis  for  paiment  of  an  Invoice 
against  blanket  purchase  agreements. 


PART  A — SPECIAL  TYPES  AND  METH¬ 
ODS  OF  PROCUREMENT 

8.  In  §  4.303-10,  items  20,  21,  22,  23. 
24,  and  27  are  revised  to  read  as  follows: 

§  4.303—10  Schedule  of  ilem*. 

•  •  •  •  • 

Item  20.  Drayage  {when  other  services  are 
performed).  Service  provided  under  this 
Item  shall  Include  drayage  as  required  beyond 
the  Bone(8)  of  performance  Included  in  the 
Item  specified  In  the  order  for  service.  Dray¬ 
age  shall  be  paid  for  at  a  rate  po'  gross  c.w.t. 
of  shipment  per  mile  of  shipment  over  the 
shortest  practicable  route. 

Zone  _  (Provide  for  addi¬ 

tional  Eones  as  appropriate). 

Estimated  quantity _ gross 

c.w.t. 

Estimated  total  miles _ 

Unit  price  per  gross  c.w.t.  per 

mile  $ - 

Total  amount  $ _ 

Item  21.  Drayage  {when  other  services  not 
required).  Service  under  this  item  shall  in¬ 
clude  drayage  as  ordered,  when  other  services 
are  not  required,  at  a  rate  per  gross  c.w.t. 
of  shipment  per  mile  of  shipment  over  the 
Bhorteet  practicable  route.  Service  under 
this  item  includes  the  loading  and  unload¬ 
ing  of  goods,  and  placing  of  same  in  line- 


haul  carrier  terminals  or  military  transporta¬ 
tion  shipping  offices  or  both.  An  Inventory 
of  individual  articles  will  be  prepared  when 
requested  by  the  Contracting  Officer. 

Zone  _  (Provide  for  addi¬ 

tional  zones  as  appropriate). 

Estimated  quantity _ gross 

c.w.t. 

Estimated  total  miles _ 

Unit  price  per  gross  c.w.t.  per 

mile  $ _ 

Total  amount  $ _ 

Item  22.  Recooperage  of  Type  II  and  Type 
III  containers  as  ordered  by  the  contracting 
officer. 

Zone  _  (Provide  for  addi¬ 

tional  zones  as  appropriate). 

Estimated  quantity _ con¬ 

tainers 

Each  • _  Total  amount  $ _ 

Schedule  II 

INBOUND  SERVICES 

Item  23.  Complete  service — inbound.  Serv¬ 
ice  under  this  item  provides  pickup  of 
unaccompanied  baggage  and  loaded  con¬ 
tainers  of  household  gcxids  (except  CONEX) 
from  line-haul  carrier's  terminal,  military 
Installation  shipping  office,  storage  facility 
or  the  Contractor's  plant,  delivering  them  to 
the  owner's  residence,  the  uiun’atlng  and  un¬ 
packing,  and  at  the  owner’s  residence  as 
directed  by  the  owner  or  his  designated  repre¬ 
sentative,  servicing  of  major  appliances  and 
removing  shipping  containers,  bsorels,  boxes, 
crates  and  debris  from  the  owner’s  residence, 
and  drayage  of  empty  Government  containers 
to  Contractor's  facility  or  place  of  storage 
as  directed  by  the  Contracting  Offlcn.  This 
service  also  shall  include  interim  storage  for 
not  more  than  fifteen  (15)  days. 

(a)  Household  goods. 

Estimated  quantity _ Ibe. 

Unit  price  per  gross  c.w.t.  $ _ 

Total  amount  $ _ 

Contractor's  guaranteed  dally  capa¬ 
bility  . lbs. 

(b)  Unaccompanied  baggage.  This  nor¬ 
mally  shall  consist  of  foot  l(x;kers,  trunks, 
and  similar  containers  and  may  also  Include 
articles  such  as  mlbs,  baby  carriages,  and 
(K>llapslble  playpens. 

Estimated  quantity _ lbs. 

Unit  price  per  gross  c.w.t.  $ _ 

Total  amount  $ _ 

Contractor’s  guaranteed  dally  capa- 
blUty . lbs. 

Item  24.  Complete  unpacking  service  {in¬ 
bound).  Service  provided  under  this  Item 
shall  be  the  same  as  that  provided  under 
Item  23  except  that  shipments  shall  be  re¬ 
ceived  at  Contractor’s  plant,  and  drayage 
from  line-haul  carrier’s  terminal,  military 
installation,  storage  or  other  Contractor  fa¬ 
cility  Is  not  required. 

Zone  _  (Provide  for  additional 

zones  as  appropriate). 

(a)  Household  goods. 

EstUnated  quantity _ lbs. 

Unit  price  per  gross  c.w.t.  $ - 

Total  amount  $ _ 

Contractor’s  guaranteed  dally  capa- 
bUlty _ lbs. 

(b)  Unaccompanied  baggage. 

Estimated  quantity _ lbs. 

Unit  price  per  gross  c.w.t.  $ - 

Total  amount  $ _ 

Contractor’s  guaranteed  dally  capa- 
mility _ lbs. 

•  •  •  •  • 

Item  27.  Storage.  Service  provided  under 
this  item  shall  Include  storage-in-transit  of 
containerized  articles  in  excess  of  the  Interim 
period  specified  in  Items  23,  24,  26,  and  20 
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on  Inbound  shipment*,  when  speclflcmlly 
ordered  by  the  Contracting  Officer.  Serelce 
required  under  tbl*  Item  shall  not  commence 
earlier  than  the  18th  calendar  day  from  date 
of  receipt  in  Contractor's  facility.  Date  of 
delivery  from  storage  shall  not  be  considered 
In  computation  of  storage  charges. 

Zone _ (Provide  for  addition¬ 

al  zones  as  appropriate) . 

Estimated 

Unit  price  (non-  percentage 

cumulative)  per  of  total 

gross  c.w.t.  quantity 

1-10  days  (8  ) -  - 

11-30  days  ($  ) -  - 

21-30  days  ($  ) -  - 

31-45  days  (8  ) -  - 

46-80  days  (8  ) -  - 

61-90  days  (8  ) -  - 

91-120  days  (8  ) -  - 

121-150  days  (8  ) . 

lSl-165  days  (8  ) -  - 

Total  amount  8 - 

Contractor's  guaranteed  monthly  ca¬ 
pacity  _ lbs. 

•  •  •  • 


PART  /^CONTRACT  CLAUSES 

9.  In  8  7.103-8.  the  existing  text  Is 
designated  as  paragraph  (a),  and  new 
paragraph  (b)  Is  added,  as  follows: 

§  7.103—8  Assignmrnt  of  claims. 

(a)  Clause. 

*  •  •  •  • 

(b)  When  a  contract  is  to  be  assigned 
pursuant  to  the  above  clause,  the  assignee 
shall  forward  to  the  administrative  con¬ 
tracting  officer,  the  disbursing  officer,  and 
the  surety.  If  any,  the  notice  and  Instru¬ 
ment  of  assignment  In  the  number  of 
copies  indicated  below: 

(1)  To  the  administrative  contracting 
officer — a  true  copy  of  the  Instrument  of 
assignment  and  am  orlginsd  and  three 
copies  of  the  notice  of  assignment.  The 
administrative  contracting  officer  shsdl 
acknowledge  receipt  by  signing  and  dat¬ 
ing  all  copies  of  the  notice  of  assignment 
and  shall — 

(1)  File  the  true  copy  of  the  Instrument 
of  assignment  smd  the  original  of  the 
notice  In  the  contract  file. 

(ii)  Forwsud  two  copies  of  the  notice 
to  the  disbursing  officer  designated  In  the 
contract  to  make  payment, 

(ill)  Return  a  copy  of  the  notice  to  the 
assignee,  and 

(iv)  Advise  the  procuring  contracting 
officer  that  the  assignment  has  been 
made. 

(2)  To  the  surety  or  sureties.  If  any — 
a  true  copy  of  the  Instrument  of  assign¬ 
ment  and  an  original  and  three  copies  of 
the  notice  of  assignment.  The  surety 
shall  return  three  acknowledged  copies 
of  the  notice  to  the  assignee  who  shall 
fotward  two  copies  to' the  disbursing  offi¬ 
cer  designated  In  the  contract. 

(3)  To  the  disbursing  officer  desig¬ 
nated  in  the  contract  to  make  payment— 
a  true  copy  of  the  Instrument  of  assign¬ 
ment  and  an  original  and  one  copy  of  the 
notice  of  assignment.  The  disbursing 
officer  shall  acknowledge  and  return  to 
the  assignee  the  copy  of  the  notice  and 
shall  file  the  true  copy  of  the  Instrument 
and  origlnad  notice.  The  disbursing  offi¬ 
cer  shall  forward  to  the  appropriate 
finance  center,  with  the  first  Invoice  or 


voucher,  a  copy  of  the  notice  acknowl¬ 
edged  by  the  aulminlstratlve  contracting 
officer  and  a  copy  acknowledged  by  the 
surety.  If  any,  for  filing  with  the  contract. 
If  the  assignee  releases  the  contractor 
from  the  assignment  of  claims  imder  an 
existing  contract,  the  contractor.  In  or¬ 
der  to  receive  payment  of  the  balance  due 
under  the  contract.  Is  required  to  file  a 
written  notice  of  such  release,  with  a 
true  copy  of  the  Instrument  of  release  of 
assignment,  with  the  parties  with  whom 
the  assignee  was  required  to  file  the  no¬ 
tice  and  InstnimenC  of  assignment.  The 
disbursing  officer  shall  acknowledge  the 
notice  of  release  to  the  assignee  and  shall 
forward  one  acknowledged  notice  of  the 
release  to  the  appropriate  finance  center 
for  filing  with  the  original  contract. 
Acknowledgment  by  the  contracting  offi¬ 
cer  or  the  surety.  If  any.  Is  not  required. 

10.  In  8  7.104-12(a).  the  clause  head¬ 
ing  and  clause  paragraph  (e)  are  revised; 
in  8  7.203-A.  the  claxise  in  paragraph  ^b) 
is  amended  by  revising  the  claiise  head¬ 
ing  and  clause  paragraphs  (h)  and  (J), 
and  new  subparagriqih  (6)  Is  added  to 
paragraph  (c) ;  and  8  7.204-12  Is  revised, 
as  follows: 

§  7.104—12  Military  security  require¬ 
ments. 

(a)  •  •  • 

Militakt  SacuuTT  RcqtnxniKNTS 
(Apbu.  1988) 

•  •  •  •  • 

(e)  If,  subsequent  to  the  date  of  this 
contract,  the  security  claMlflcatlons  or  se¬ 
curity  requirements  under  this  contract  are 
changed  by  the  Oovemment  as  provided  In 
this  claiise  and  the  seciirlty  costs  or  time 
required  for  delivery  under  this  contract  are 
thereby  Increased  or  decreased,  the  contract 
price,  delivery  schedule,  or  both  and  any 
other  provision  of  the  contract  that  may  be 
affected  shall  be  subject  to  an  equitable 
adjustment  by  reason  of  such  Increased  or 
decrectsed  costs.  Any  equitable  adjustment 
shall  be  accomplished  In  the  same  manner 
as  If  such  changes  were  directed  under  the 
"Changes'*  clause  in  this  contract. 

•  •  •  •  • 

§  7.203-4  Allowable  cost,  fee,  and  pay¬ 
ment. 

•  •  •  •  • 

(b)  *  •  * 

Allowablk  Cost,  iNCXimva  Fes,  and 
Patment  (Apeil  1988) 

•  •  •  •  • 

(h)  When  the  work  under  this  contract 
(Including  any  supplies  or  services  which  are 
ordered  separately  \mder,  or  otherwise  added 
to,  this  contract)  la  increased  or  decretued 
by  contract  modification  or  when  any  equita¬ 
ble  adjustment  in  tbs  target  cost  Is  author¬ 
ized  under  any  other  clatise  of  this  contract, 
equitable  adjustments  In  the  target  cost, 
target  fee,  minimum  fee,  maximum  fee,  or 
any  or  all  of  them,  as  appropriate,  shall  be 
set  forth  In  an  amendment  or  supplemental 
agreement  to  this  contract. 

•  •  •  •  • 

(j)  For  the  purpose  of  the  adjustment  of 
the  fee  In  accordance  with  (1)  above,  the 
term  "total  allowable  cost**  shall  not  Include 
allowable  costs  arising  out  of: 

(1)  Any  of  the  causes  covered  by  the  clause 
hereof  entitled  "Ksciisable  Delays"  to  the 
extent  they  are  beyond  the  control  and  with¬ 
out  the  fault  or  negligence  of  the  Contractor 
or  any  subcontractor; 


(U)  The  taking  effect,  after  the  negotia¬ 
tion  of  the  target  cost  of  this  contract,  of 
a  statute,  court  decision,  written  nxllng  or 
regulation  which  results  In  the  Contractor's 
being  required  to  pay  or  bear  the  burden  of 
any  tax  or  duty,  or  Increase  In  the  rate 
thereof; 

(111)  Any  direct  cost  attributed  to  the  Con¬ 
tractor's  assistance  or  participation  In  litiga¬ 
tion  as  required  by  the  Contracting  Officer 
pursuant  to  a  provision  of  this  contract. 
Including  the  furnishing  of  evidence  and 
Information  requested  pursuant  to  the 
clause  hereof  entitled  "Notice  and  As¬ 
sistance  Regarding  Patent  and  Copyright 
Infringement": 

(Iv)  The  procurement  and  maintenance 
of  additional  Insurance  not  Included  In  the 
target  cost  and  required  by  the  Contracting 
Officer  pursuant  to  the  clause  hereof 
entitled  "Insurance — Liability  to  Third 
Persons.” 

Kxcept  as  otherwise  specifically  provided  In 
this  contract,  all  other  allowable  costs  shall 
be  Included  In  the  term  "total  allowable 
cost”  for  the  p\irpose  of  the  adjustment  of 
the  fee  In  accordance  with  (1)  above. 

•  •  •  •  • 

(c)  •  •  • 

(6)  The  following  shall  be  added  to 
paragraph  (J)  of  the  clause  set  forth  In 
paragraph  (b)  of  this  section  If  the  con¬ 
tract  contains  one  of  the  “Indemnifica¬ 
tion"  clauses  set  forth  in  88  10.701(b)  (1) 
and  10.702(b)(1): 

(v)  :  or  any  claim,  loss,  or  damage  result¬ 
ing  from  a  risk  defined  in  the  contract  as 
imusually  hazardous  or  as  a  nxiclear  risk, 
against  which  the  Oovemment  has  expressly 
agreed  to  Indemnify  the  Contractor  (April 
1988). 

§  7.204—12  Military  sernrity  reqairr- 
ments. 

In  accordance  with  the  requirements 
ot  8  7.104-12(a).  insert  the  contract 
clause  set  forth  in  said  paragraph,  dat¬ 
ing  paragnu^hs  (e)  and  (f)  therefrom 
and  substituting  therefor  the  fcrilowing 
paragraphs  (e)  and  (f). 

(e)  If,  subsequent  to  the  date  of  this  con¬ 
tract,  the  security  classifications  or  security 
requirements  \mder  this  contract  are  changed 
by  the  Oovemment  as  provided  In  this  clause, 
and  If  such  changes  cause  an  Increase  or 
decrease  In  the  estimated  cost  or  the  time 
required  for  the  performance  of  this  contract, 
the  estimated  cost,  fee,  dtilvery  schedule, 
or  any  or  all  of  them,  as  appropriate,  and 
any  other  provision  of  the  contract  that  may 
be  affected,  shall  be  subject  to  an  equitable 
adjustment.  Any  such  equitable  adjustment 
shall  be  accomplished  In  the  manner  set  fm'th 
In  the  "Changes”  clause  of  this  contract. 

(f)  The  Contractor  agrees  to  insert.  In  aU 
subcontracts  hereunder  which  Involve  access 
to  classified  Information,  provisions  which 
shall  conform  substantially  to  the  language 
of  this  clause.  Including  this  paragraph  (f) 
but  excluding  paragraph  (o)  of  this  clause. 
The  Contractor  may  Insert  In  any  such  sub¬ 
contract,  and  any  subcontract  entered  Into 
thereunder  may  contain.  In  lieu  of  para¬ 
graph  (e)  of  this  clause,  provisions  which 
permit  equitable  adjustments  to  be  nutde 
In  the  subcontract  price  (or  estimated  sub¬ 
contract  cost  and  fee)  or  In  the  delivery 
schedule,  or  both,  as  appropriate,  and  any 
other  provision  of  the  contract  that  nuiy  be 
affected  (as  appropriate  to  the  type  of  sub¬ 
contract  Involved),  on  aocotmt  of  changes 
In  security  olasslfloattons  or  requirements 
made  under  the  iMovlslons  of  this  clause  sub¬ 
sequent  to  the  date  of  the  subcontract  In¬ 
volved  (April  1988). 
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11.  Section  7.802-4  is  redesignated  as 
§  7.802-5,  and  a  new  5  7.802-4  is  added, 
to  read  as  follows: 

§  7.802—4  Payments  clause  for  letter 
contracts. 

Payments  or  Aixowable  Costs  Prioe  to 
Deitnitization  or  Contsact  (Aran.  1968) 

(a)  Pending  the  tracing  of  the  definitive 
contract  referred  to  herein,  the  Oovemment 
shall  currently  reimburse  the  Contractor  for 
all  allowable  expenditures  made  hereunder 
at  the  following  rates: 

(I)  One  htmdred  percent  (100%)  of  such 
approved  costs  representing  progress  pay¬ 
ments  to  SubcontractcMs  under  fixed-price 
type  subcontracts:  Provided,  That  payment 
by  the  Government  to  the  Contractor  shall 
not  exceed  seventy  pNcent  (70%)  of  the 
costs  Incurred  by  such  Subcontractors. 

(II)  One  hundred  percent  (100%)  of  ap¬ 
proved  costs  representing  cost-reimburse¬ 
ment  type  subcontracts :  Provided.  That  pay¬ 
ments  by  the  Government  shall  not  exceed 
seventy  percent  (70%)  of  the  costs  Incurred 
by  Subcontractors;  and 

(III)  _ •  percent  ( _ •  %)  of  all 

other  approved  costs. 

(b)  For  the  purpose  of  determining  the 
amoimts  payable  to  the  Contractor  here¬ 
under,  allowable  Items  of  cost  shall  be  deter¬ 
mined  by  the  Contracting  Officer  In  accord¬ 
ance  with  the  statement  of  cost  principles  set 

forth  In  Part _ of  section  XV  of  the 

Armed  Services  Procurement  Regulation.  In 
no  event  shall  the  total  reimbursement  made 

under  this  paragraph  exceed _ *  percent 

( _ *  %)  of  the  maximum  amount  of 

the  Government  liability  otherwise  set  forth 
In  this  letter  contract. 

(c)  Once  each  month  (or  at  mcM’e  frequent 
Intervals,  If  approved  by  the  Contracting 
Officer),  the  Contractor  may  submit  to  an 
authorized  representative  of  the  Contracting 
Officer,  In  such  form  and  reasonable  detail 
as  such  representative  may  require,  an  in- 
voice  or  public  voucher  supported  by  a  state¬ 
ment  of  cost  Incurred  by  the  Contractor  In 
the  performance  of  this  contract  and  claimed 
to  con.«tltute  allowable  cost. 

(d)  Promptly  after  receipt  of  each  invoice 
CH*  voucher  and  statement  of  cost,  the  Gov¬ 
ernment  shall,  except  as  otherwise  provided 
In  this  contract,  subject  to  the  provisions  of 

(e)  below,  make  payment  thereon  as  ap¬ 
proved  by  the  Contracting  Officer. 

(e)  At  any  time  or  times  prior  to  final 
payment  under  this  contract,  the  Contract¬ 
ing  Officer  may  have  the  invoices  or  vouchers 
and  statements  of  cost  audited.  Each  pay¬ 
ment  theretofore  made  shall  be  subject  to 
reduction  for  amounts  Included  In  the  re¬ 
lated  Invoice  or  voucher  which  are  found  by 
the  Contracting  Officer,  on  the  basis  of  such 
audit,  not  to  constitute  allowable  cost.  Any 
payment  may  be  reduced  for  overpayments, 
or  Increased  for  underpayments,  on  preceding 
Invoices  or  vouchers. 

§7.802—5  DefinitiEation.  [  Redesig¬ 
nated  1 


part  8— termination  of 

CONTRACTS 

12.  Section  8.208-4 ( a)  (1)  is  revised, 
and  in  §  8.303,  the  introductory  sentence 
of  paragraph  (b)  is  revised  and  para¬ 
graph  (c)  is  revoked,  as  follows: 


*  Insert  a  percentage  no  greater  than 
seventy  percent  (70%)  or  In  case  ot  amall 
business  concerns  seventy -five  percent 
(75%). 
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§  8.208—4  Authorization  for  subcontract 
settlements  without  approval  or  rati¬ 
fication. 

(a)  (1)  The  contracting  o£Bcer  may, 
upon  the  written  request  of  the  prime 
contractor,  authorize  him  in  writing  to 
conclude  settlements  of  $10,000  or  less 
(see  S  8.101-1)  of  his  terminated  sub¬ 
contracts,  without  approval  or  ratifica¬ 
tion  by  the  contracting  officer,  if : 

(i)  The  contracting  officer  is  satisfied 
with  the  adequacy  of  the  procedures 
used  by  the  contractor  in  settling  termi¬ 
nation  claims  (including  proposals  for 
retention,  sale,  or  other  disposal  of  termi¬ 
nation  inventory)  of  his  immediate  and 
lower  tier  subcontractors  (The  contract¬ 
ing  officer  shall  obtain  the  advice  and 
recommendations  of  (a)  the  cognizant 
audit  agency  with  respect  to  the  ade¬ 
quacy  of  the  contractor’s  audit  adminis¬ 
tration,  including  personnel;  and  (b) 
the  cognizant  disposal  office  with  respect 
to  the  adequacy  of  the  contractor’s  pro¬ 
cedures  and  personnel  for  the  adminis¬ 
tration  of  property  disposal  matters.) ; 

(ii)  Any  termination  inventory  in¬ 
cluded  in  determining  the  amount  of 
the  settlement  will  be  disposed  of  in 
accordance  with  §  8.513,  except  that  the 
disposition  of  such  inventory  shall  not 
(a)  be  subject  to  review  by  the  contract¬ 
ing  officer  imder  §  8.513-1  or  S  8.513-3, 
or  (b)  be  subject  to  S  8.513-4;  provided, 
however,  no  industrial  plant  equipment 
included  in  such  inventory  shall  be  dis¬ 
posed  of  prior  to  screening  pursuant  to 
§  8.505 ;  and 

(iii)  ’The  settlement  will  be  accom¬ 
panied  by  a  certificate  substantially  simi¬ 
lar  to  the  certificate  set  forth  in  the  set¬ 
tlement  proposal  forms  in  §  8.802; 

Provided,  ’That  the  contracting  officer 
shall  not  grant  to  the  contractor  any 
authority  hereunder  for  settlements  be¬ 
tween  $2,500  and  $10,000  without  the 
written  approval  as  to  that  contractor 
of  the  Head  of  the  Procuring  Activity 
concerned,  or  of  a  deputy  or  principal 
assistant  responsible  for  contr^t  mat¬ 
ters,  or  in  the  case  of  Defense  Contract 
Administration  Services  Regions,  the  Re¬ 
gion  Commander.  Except  as  provided 
in  subparagraph  (3)  of  this  paragraph, 
authority  granted  to  a  prime  ccmtractor 
pursuant  to  this  subparagraph  by  any 
contracting  officer  within  the  Depart¬ 
ment  of  Defense  shall  be  i^licable  to  all 
prime  contracts  of  all  procuring  activi¬ 
ties  within  the  Department  of  Defense 
which  have  been  terminated  or  modified 
by  change  orders.  Such  authorization 
may  be  exercised  only  in  settling  sub¬ 
contracts  which  have  been  terminated  as 
a  result  of  termination  for  convoilence 
or  modifi<»ttion  of  the  prime  (xmtract  by 
the  Government. 

§  8.303  Allowance  for  profit. 

•  •  •  •  • 

(b)  Factors  to  be  considered.  In  ne¬ 
gotiating  or  determining  profit,  factors 
to  be  considered  include: 

•  •  •  •  • 

(c)  Profit  in  settlements  by  determi~ 
nation.  [Reveled.] 


13.  In  S  8.701,  the  clause  in  paragraph 
(a)  is  amended  by  revising  the  clause 
heading  and  clause  paragraph  (e),  and 
paragraphs  (c)  and  (d)  are  revised; 
and  in  S  8.706,  the  clause  heading  and 
clause  paragraph  (e)  are  revised,  as 
follows: 

§  8.701  Termination  clause  for  fixed- 
price  contracts. 

(a)  •  •  • 

TKBMmATiON  roa  Convenixnoe  or  the 
Govebnmknt  (Aran.  1606) 

•  •  •  •  b 

(e)  In  the  event  ot  the  failure  of  the  Con¬ 
tractor  and  the  Contracting  Officer  to  agree 
aa  provided  in  paragraph  (d)  upon  the  whole 
amount  to  be  paid  to  the  Contractor  by 
reason  of  the  twmlnatlon  of  work  piuvuant 
to  this  clauae,  the  Contracting  Officer  shall, 
subject  to  any  Settlement  Review  Board  ap¬ 
provals  required  by  section  Vin  of  the  Armed 
Services  Procurement  Regulation  In  effect  as 
of  the  date  of  execution  of  this  contract,  pay 
to  the  Contractor  the  amounts  determined 
by  the  Contracting  Officer  as  foUows,  but 
without  dufdicatlon  of  any  amounts  agreed 
upon  In  accordance  with  paragraph  (d) : 

(I)  For  completed  supplies  acc^ted  by  the 
Government  (or  sold  or  acquired  as  provided 
In  paragriq>h  (b)  (vll)  above)  and  not  there¬ 
tofore  paid  for,  a  sum  equivalent  to  the 
aggregate  price  for  such  supplies  computed 
In  accordance  with  the  price  or  prices  speci¬ 
fied  In  the  contract,  appropriately  adjusted 
fcM*  any  saving  of  freight  or  other  cheu'ges; 

(II)  The  total  of — 

(A)  The  coats  Incurred  In  the  performance 
of  the  work  terminated,  including  Initial 
costs  and  prepeu^tory  expense  allocable 
thereto,  but  exclusive  ot  any  costs  attribu¬ 
table  to  supplies  paid  or  to  be  paid  tor  under 
paragraph  (e)  (1)  hereof; 

(B)  The  cost  of  settling  and  paying  claims 
arising  out  of  the  termination  of  wex'k  under 
suboontracts  or  orders,  as  provided  In  para¬ 
graph  (b)  (v)  above,  which  are  properly 
chargeable  to  the  terminated  portion  of  the 
contract  (exclusive  of  amenmts  paid  or  pay¬ 
able  on  account  Of  supplies  or  materials  de¬ 
livered  or  services  furnished  by  subcontrac¬ 
tors  or  vendors  prior  to  the  effective  date  of 
the  Notice  of  Termination,  which  amounts 
shall  be  Included  In  the  costs  payable  under 
(A)  above);  and 

(t!)  A  sum.  as  pr(^t  on  (A)  above,  de¬ 
termined  by  the  Contracting  Officer  pursuant 
to  8-308  of  the  Armed  fiervices  Procurement 
Regulation,  In  effect  as  of  the  date  of  execu¬ 
tion  of  this  contract,  to  be  fair  and  reason¬ 
able:  Provided,  however.  That  If  It  appears 
that  the  Contractor  would  have  sustained  a 
loss  on  the  entire  oontract  had  It  been  com¬ 
pleted,  no  profit  shall  be  Included  or  allowed 
under  this  subdivision  (C)  and  an  iq>proprl- 
ate  adjustment  shall  be  made  reducing  the 
amofmt  of  the  settlement  to  refiect  the  In¬ 
dicated  rate  of  loss;  and 

(III)  The  reasonable  costs  ot  settlement. 
Including  accounting,  legal,  clerical,  and 
other  expenses  reasonably  necessary  for  the 
pr^wratkm  of  settlement  claims  and  sup¬ 
porting  data  with  respect  to  the  terminated 
portion  of  the  oontract  and  for  the  termina¬ 
tion  and  settlement  of  subcontract  there¬ 
under,  together  with  reasonable  storage, 
tnmsportatlon,  and  other  costs  Incurred  In 
connection  with  the  protection  or  disposition 
of  prc^)erty  allocable  to  this  contract. 

The  total  sum  to  be  paid  to  the  Contractor 
under  (1)  and  (11)  of  this  paragraph  (e)  shall 
not  exceed  the  total  oontract  price  as  reduced 
by  the  amount  of  payments  otherwise  made 
and  as  further  reduced  by  the  contract  price 
of  woi^  not  terminated.  Bmept  for  normal 
spoilage,  and  except  to  the  axtent  that  the 
Oovemment  shall  have  otherwise  expressly 


HEDERAL  REGISHR,  VOL  31,  NO.  1 06--THURSOAY,  JUNE  2.  1964 


assumed  the  risk  ot  loss,  there  shall  be  ex¬ 
cluded  from  the  amounts  payable  to  the 
contractor  as  provided  In  (e)  (1)  and  (11) 

(A)  above,  the  fair  value,  as  determined  by 
the  Contracting  Officer,  of  property  which  Is 
destroyed,  lost,  stolen,  or  damaged  so  as  to 
become  undellverable  to  the  Qovemment. 
or  to  a  buyer  pursuant  to  paragraph  (b) 
(vll). 

•  •  •  •  • 

(c)  The  following  paragraphs  shall  be 
used  In  place  of  paragraphs  (e)  and  (f) 
of  the  above  clause  when,  the  contract  Is 
for  construction  in  excess  of  $10,000. 

(e)  In  the  event  of  the  failure  of  the  Con¬ 
tractor  and  the  Contracting  Officer  to  agree, 
as  provided  In  paragraph  (d) .  upon  the  whole 
amount  to  be  paid  to  the  Contractor  by  rea¬ 
son  of  the  termination  ol  work  pursuant  to 
this  clause,  the  Contracting  Officer  shall,  sub¬ 
ject  to  any  Settlement  Review  Board  ap¬ 
provals  required  by  section  VUI  of  the 
Armed  Services  Procurement  Regulation  In 
effect  as  of  the  date  of  execution  of  this  con¬ 
tract,  pay  to  the  Contractor  the  amounts 
determined  by  the  Contracting  Officer  as  fol¬ 
lows,  but  without  dupUcatlon  of  any  amounts 
agre^  upon  In  accordance  with  paragraph 
(d): 

(I)  With  respect  to  all  contract  work  per¬ 
formed  prior  to  the  effective  date  of  the 
Notice  of  Termination,  the  total  (without 
duplication  of  any  Items)  of — 

(A)  The  cost  of  such  work; 

(B)  The  cost  of  settUng  and  paying  claims 
arising  out  of  the  termination  of  work  un¬ 
der  subcontracts  or  orders  as  provided  In 
paragraph  (b)  (v)  above,  exclusive  of  the 
amounts  paid  or  payable  on  account  of  sup¬ 
plies  or  materials  delivered  or  services  fur¬ 
nished  by  the  subcontractor  prior  to  the 
effective  date  of  the  Notice  of  Termination  of 
Work  under  this  contract,  which  amounts 
shall  be  Included  In  the  cost  on  account  of 
which  payment  Is  made  under  (A)  above; 
and 

(C)  A  sum,  as  profit  on  (A)  above,  deter¬ 
mined  by  the  Contracting  Officer  pursuant  to 
B-303  of  the  Armed  Services  Procurement 
Regulation,  In  effect  as  of  the  date  of  execu¬ 
tion  of  this  contract,  to  be  fair  smd  reason¬ 
able:  Provided,  however.  That  If  It  appears 
that  the  Contractor  would  have  sustained  a 
loss  on  the  entire  contract  had  It  been  com¬ 
pleted,  no  profit  shall  be  Included  or  allowed 
under  this  subdivision  (C)  and  an  appro¬ 
priate  adjustment  shall  be  made  reducing 
the  amount  of  the  settlement  to  refiect  the 
Indicated  rate  of  loss)  and 

(II)  The  reasonable  cost  of  the  preserva¬ 
tion  and  protection  of  prt^Mrty  Incurred  pur¬ 
suant  to  paragraph  (b)  (lx) ;  stnd  any  other 
reasonable  cost  Incidental  to  determination 
of  work  under  this  contract.  Including  ex¬ 
pense  Incidental  to  the  determination  of  the 
amount  due  to  the  Contractor  as  the  result 
of  the  termination  of  work  under  this  con¬ 
tract. 

The  total  sum  to  be  paid  to  the  Contractor 
under  (1)  above  shall  not  exceed  the  total 
contract  price  as  reduced  by  the  amoimt  of 
payments  otherwise  made  and  as  further  re¬ 
duced  by  the  contract  price  of  work  not 
terminated.  Except  for  nocmal  spoilage,  and 
except  to  the  extent  that  the  Government 
shall  have  otherwise  expressly  assumed  the 
hsk  of  loss,  there  shall  be  excluded  from  the 
amounts  payable  to  the  Contractor  under  (1) 
above,  the  fair  value,  as  determined  by  the 
Contracting  Officer,  of  property  which  Is  de¬ 
stroyed,  lost,  stolen,  or  damaged  so  as  to  be¬ 
come  undellveralMe  to  the  Government,  or 
to  a  buyer  pursuant  to  paragraph  (b)  (vll) . 

(f)  Any  determination  of  costs  under  para- 
paph  (c)  or  (e)  hereof  shall  be  governed  by 
the  principles  for  consideration  of  costa  set 
forth  In  section  XV,  Part  4,  of  the  Armed 
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Services  Procurement  Regulation,  as  In  effect 
on  the  date  of  this  contract. 

(d)  In  any  contract  for  Architect-En¬ 
gineer  services  in  excess  of  $10,000,  the 
clause  in  paragraph  (a)  of  this  section 
as  modified  by  paragraph  (c)  of  this  sec¬ 
tion  shall  be  used,  the  term  "Architect- 
Engineer”  shall  be  substituted  for  the 
term  "Contractor",  and  the  following 
paragraph  (e)  shall  be  used  in  place  of 
paragraph  (e)  therein; 

(e)  In  the  event  of  the  failure  of  the 
Architect-Engineer  and  the  Contracting  Of¬ 
ficer  to  agree  as  provided  In  paragraph  (<!)• 
upon  the  whole  amount  to  be  paid  to  the 
Architect-Engineer  by  reason  of  the  termina¬ 
tion  of  work  pursuant  to  this  clause,  the 
Contracting  Officer  shall,  subject  to  any 
Settlement  Review  Board  approvals  required 
by  section  vni  of  the  Armed  Services  Pro¬ 
curement  Regulation  In  effect  as  of  the  date 
of  execution  of  this  contract,  pay  to  the 
Architect-Engineer  the  amounts  determined 
by  the  Contracting  Officer  as  follows,  but 
without  duplication  of  any  amounts  agreed 
upon  In  accordance  with  paragraph  (d) : 

(I)  For  completed  work  and  services  ac¬ 
cepted  by  the  Government,  the  price  or 
prices  specified  In  the  contract  for  such 
work,  less  any  payments  previously  made; 

(II)  The  total  of— 

(A)  The  costa  incurred  In  the  perform¬ 
ance  of  the  work  and  services  terminated. 
Including  Initial  costs  and  preparatory  ex¬ 
penses  allocable  thereto,  but  exclusive  of  any 
costs  attributable  to  the  work  and  services 
paid  or  to  be  paid  for  under  paragraph  (e)  (1) 
hereeff; 

(B)  The  cost  of  settling  and  paying  claims 
arising  out  of  the  termination  of  work  or 
services  under  subcontracts  or  orders  as  pro¬ 
vided  In  paragraph  (b)  (v)  above,  which  are 
properly  chargeable  to  the  terminated  portion 
of  the  contract  (excliulve  of  amounts  paid  at 
payable  on  account  of  work  or  services  de¬ 
livered  OT  furnished  by  subcontractors  prior 
to  the  effective  date  of  termination,  which 
amounts  shall  be  Included  In  the  costs  pay¬ 
able  under  (A)  above);  and 

(C)  A  sum,  as  profit  on  (A)  above,  deter¬ 
mined  by  the  Contracting  Officer  pursuant  to 
8-303  of  the  Armed  Services  Procurement 
Regulation,  in  effect  as  of  the  date  of  execu¬ 
tion  of  this  contract,  to  be  fair  and  reason¬ 
able:  Provided,  however.  That  If  It  appears 
that  the  Architect-Engineer  would  have  stis- 
talned  a  loss  on  the  entire  contract  had  It 
been  completed,  no  profit  shall  be  included 
or  allowed  under  this  subdivision  (C)  and  an 
appropriate  adjustment  shall  be  made  re¬ 
ducing  the  amount  of  settlement  to  refiect 
the  Indicated  rate  of  loss;  and 

(III)  The  reasonable  cost  of  the  preserva¬ 
tion  and  protection  of  property  Incurred  pur¬ 
suant  to  paragraph  (b)(lx):  and  any  other 
reasonable  cost  Incidental  to  the  termination 
of  work  under  this  contract.  Including  ex¬ 
pense  Incidental  to  the  determination  of  the 
amount  due  to  the  Architect-Engineer  as  a 
result  of  the  termination  of  work  under  this 
contract. 

The  total  sum  to  be  paid  to  the  Architect- 
Engineer  \mder  (1)  and  (11)  above  shall  not 
exceed  the  total  contract  price  as  reduced 
by  the  amount  of  payments  otherwise  mads 
and  as  further  reduced  by  the  contract  price 
of  work  not  terminated.  Except  far  normal 
spoilage,  and  except  to  the  extent  that  the 
Government  shall  have  otherwise  expressly 
assumed  the  risk  of  loss,  there  »haii  be  ex¬ 
cluded  from  the  amounts  payable  to  the 
Architect-Engineer  tmder  (U)  above,  the  fair 
value,  as  determined  by  the  Contracting 
Officer,  of  pr(q;>srty  which  is  destroyed,  lost, 
stolen,  or  dainaged  so  as  to  become  unde¬ 
llverable  to  the  Government,  or  a  buyer  pur¬ 
suant  to  paragraph  (b)(vll). 
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•  •  •  •  • 

TxaMiNATiON  (Aran.  1968) 

•  •  •  •  • 

(e)  In  the  event  of  the  failure  of  the  seller 
and  the  buyer  to  agree  as  provided  In  para¬ 
graph  (d)  upon  the  whole  amoimt  to  be 
paid  to  the  seller  by  reason  of  the  termina¬ 
tion  of  work  pursuant  to  this  clause,  the 
buyer  shall,  subject  to  any  Settlement  Re¬ 
view  Board  approvals  required  by  section  vni 
of  the  Armed  Services  Procurement  Regula¬ 
tion  In  effect  as  of  the  date  of  execution  of 
this  contract,  pay  to  the  seller  the  amounts 
determined  by  the  buyer  as  follows,  but 
without  duplication  of  any  amounts  agreed 
upon  In  accordance  with  paragraph  (d) : 

^1)  For  completed  supplies  accepted  by  the 
buyer  (or  sold  or  acquired  as  provided 'in 
paragraph  (b)(vll)  above)  and  not  thereto¬ 
fore  paid  for,  forthwith  a  sum  equivalent  to 
the  aggregate  price  for  such  supplies  com¬ 
puted  In  accordance  with  the  price  or  prices 
specified  in  the  contract,  appropriately  ad¬ 
justed  for  any  saving  of  freight  ot  other 
charges; 

(II)  The  total  of — 

(A)  The  cost  of  such  work.  Including 
Initial  costs  and  preparatory  expenses  al¬ 
locable  thereto,  exclusive  of  any  costs  at¬ 
tributable  to  supplies  paid  or  to  be  peUd  for 
under  (1)  above;  and 

(B)  The  cost  of  settling  and  paying  claims 
arising  out  of  the  termination  of  work  under 
subcontracts  or  orders  as  provided  In  para¬ 
graph  (b)  (V)  above,  exclusive  of  the  amounts 
paid  or  payable  on  account  of  supplies  or 
materials  delivered  or  services  furnished  by 
the  subcontractor  prior  to  the  effective  date 
of  the  Notice  of  Termination  of  work  under 
this  contract,  which  amount  shall  be  In¬ 
cluded  In  the  cost  on  account  of  which  pay¬ 
ment  Is  made  imder  (A)  above;  and 

(C)  A  sum.  as  profit  on  (A)  above,  de¬ 
termined  by  the  buyer  pursuant  to  8-303  of 
the  Armed  Services  Procurement  Regulation. 
In  effect  as  of  the  date  of  execution  of  this 
contract,  to  be  fair  and  reasonable:  Provided, 
however.  That  If  It  appears  that  the  seller 
would  have  sustained  a  loss  on  the  entire 
contract  had  It  been  completed,  no  profit 
shall  be  included  or  allowed  under  this  sub¬ 
division  (C)  and  an  appropriate  adjustment 
shall  be  made  reducing  the  amount  of  the 
settlement  to  refiect  the  Indicated  rate  of 
loss;  and 

(III)  The  reasonable  costs  of  settlement. 
Including  accounting,  legal,  clerical,  and 
other  expenses  reasonably  necessary  for  the 
preparation  of  settlement  claims  and  sup¬ 
porting  data  with  respect  to  the  termlimted 
portion  of  the  contract  and  for  the  termi¬ 
nation  and  settlement  of  subcontracts  there¬ 
under,  together  with  reasonable  storage, 
transportation,  and  other  coats  incurred  In 
connection  with  the  protection  or  disposi¬ 
tion  of  the  property  allocable  to  this  con¬ 
tract. 

The  total  sum  to  be  pidd  to  the  seller 
under  (1)  and  (U)  above  shaU  not  exceed 
the  total  contract  price  reduced  by  the 
amount  of  payments  otherwise  made  and  as 
further  reduced  by  the  contract  price  of  work 
not  terminated.  Except  for  normal  spoilage 
and  except  to  the  extent  that  the  buyer  or 
the  Government  shall  have  otherwise  ex¬ 
pressly  assumed  the  risk  of  loss,  there 
be  excluded  from  the  amoimts  payable  to 
the  seUer  under  (1)  and  (U)  (A)  above  the 
fair  value  as  determined  by  the  buyer  of 
property  which  Is  destroyed,  lost,  stolen,  or 
damaged  so  as  to  become  undellverable  to 
the  buyer  or  to  a  purchaser  purauant  to 
paragraph  (b)(vll). 

•  •  • 
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PART  16— PROCUREMENT  FORMS 

14.  Section  16.303  is  revised  to  read 
as  follows: 

§  16.303  Order  for  supplies  or  services 
(DD  Forms  1155,  1155r,  1155r-l, 
1155c,  1155c-l,and  11558). 

Order  for  supplies  or  services,  DD 
Form  1155  series,  shall  be  used  to  ac¬ 
complish  small  purchases  in  accordance 
with  S  3.608  of  this  chapter. 


PART  30— APPENDIXES  TO  ARMED 
SERVICES  PROCUREMENT  REGULA¬ 
TIONS 

15.  In  !  30.7,  items  numbered  K-201 
(a).  K-202(a).  K-203.2(vlU),  K-301, 
K-302(b)(3).  K-303.2  (c)  and  (d),  and 
K-303.4(b)  are  revised  to  read  as  follows: 

§  30.7  Appendix  K — ^Preaward  survey 
pror^ures. 

•  •  •  •  • 

K-201  Procedure  for  requesting  pre- 
otoard  survey,  (a)  Tlie  purchasing  office 
shall  request  a  {M-eaward  survey  on  Pre- 
Award  Survey  of  Prospective  Contractor  (DD 
Form  1524)  (see  F-200.1534).  Indicating  In 
section  in  thereof,  the  scope  of  the  survey 
desired.  Factors  requiring  emphasis  not 
enumerated  In  section  m  should  be  listed 
by  the  purchasing  office  \mder  Item  "14**  of 
that  section.  A  survey  may  be  requested 
by  telegraphic  ctxnmunlcatlon  containing 
the  data  r^uired  by  sections  I,  n  and  in 
of  the  Form.  A  survey  may  be  requested  by 
telephone  but  shall  be  Immediately  con¬ 
firmed  on  DD  Form  1524.  Unless  previously 
furnished,  a  copy  of  the  solicitation,  and  such 
drawings  and  specifications  as  deemed  neces¬ 
sary  by  the  purchasing  office,  shall  be  sup¬ 
plied  with  the  preaward  sxurvey  request. 

•  •  •  •  • 

K-302  Scope  of  survey,  (a)  A  complete 
survey  encompasses  Investigation,  to  the  ex¬ 
tent  applicable  to  the  proposed  contract,  of 
the  factors  listed  In  section  in  of  DD  Form 
1524,  together  with  other  requirements  of 
special  Inquiry  as  requested  by  the  purchas¬ 
ing  office,  and  submission  of  appropriate 
findings  thereon. 

•  •  •  •  • 

K-203.2  Designation  of  preaward  survey 
monitor.  •  •  • 

(vill)  Arrange  for  required  audit  and  other 
external  assistance  (for  example.  In  those 
cases  where  contract  award  Is  dependent 
upon  the  contractor  having  an  adequate  cost 
accounting  system  for  proper  postaward  ad¬ 
ministration  of  the  contract,  the  cognizant 
audit  agency  shall  be  responsible  fm*  the 
system  review,  evaluation,  and  conclusive 
reconunendation.  DD  Form  1524-4  Is  pro¬ 
vided  for  this  purpose.) ; 

*  •  •  •  • 
K-301  Preliminary  analysis.  The  request 
(DD  Form  1524,  sections  I,  II,  and  m)  shall 
be  reviewed  to  establish  basic  administrative 
Information  and  the  factors  to  be  Investi¬ 
gated.  The  solicitation  shall  then  be  re¬ 
viewed  to  ascertain  those  general  and  spe¬ 
cial  requirements  which  have  a  significant 
bearing  on  determining  contractor  respon¬ 
sibility.  Examples  are  the  nature  of  the 
product,  iq>pllcable  specifications,  delivery 
schedule,  documentation  requirements,  and 
financing  aspects. 

K-302  Development  of  information.  •  •  • 

(b)  Development  of  additional  data.  •  •  • 
(3)  In  each  case  where  review  of  available 
data  discloses  previous  unsatisfactory  con¬ 
tractor  performance  In  any  regard,  the  pre¬ 
award  survey  shall  specifically  cover  the 


extent  to  which  action  has  been  taken  or 
planned  by  the  contractor  to  avoid  repeti¬ 
tion.  A  narrative  discussion  shall  be  refer¬ 
enced  In  section  m  of  DD  Form  1524  and 
appended  to  the  Form  covering  each  defi¬ 
ciency  area  and  furnishing  details  on  the 
effect  of  each  deficiency  area  on  the  con¬ 
tractor's  ability  to  perform  the  prospective 
contract  involved,  together  with  reasons  for 
all  stated  conclusions.  Lack  of  evidence 
that  the  contractor  was  responsible  for  a 
failure  to  meet  past  contractual  require¬ 
ments  does  not  necessarily  Indicate  satis¬ 
factory  performance.  A  persistent  pattern 
of  the  contractor's  need  for  costly  and  bur¬ 
densome  Governmental  assistance  (engineer¬ 
ing,  inspection,  testing)  that  was  provided 
In  the  Government’s  Interest  but  not  con¬ 
tractually  required,  shall  be  treated  In  the 
preaward  survey  as  an  element  for  separate 
narrative  discussion  to  be  appended  to  the 
Form. 

•  •  •  •  • 

K-303.2  Production.  •  •  • 

(c)  Ascertaining  production  resources. 
The  Information  necessary  to  prepare  DD 
Form  1524-1  shall  be  obtained  by  discussion 
with  appropriate  management  personnel  of 
the  prospective  contractor.  This  Information 
shall  be  verified,  when  necessary,  by  physical 
inspection  of  the  manufacturing  plant  and 
evaluated  in  terms  of  suitability  to  manufac¬ 
ture  the  required  Item(s). 

(d)  Relating  production  plans  to  produc¬ 
tion  resources.  When  necessary,  the  repre¬ 
sentatives  of  the  prospective  contractor  shall 
be  requested  to  advise  bow  the  production 
resources  described  In  sections  m,  IV,  V,  and 
VI  of  DD  Form  1524-1  will  be  allocated  and 
utilized  In  order  to  achieve  the  target  dates 
for  the  principal  milestones.  This  shall  In¬ 
clude  both  In-bouse  and  subcontractor  pro¬ 
duction  resources.  Pertinent  to  this  Is  an 
analysis  of  projects  and  contracts  which  will 
compete  for  utilization  of  those  resources 
within  the  same  time  frame  as  that  specified 
by  the  prospective  contractor's  production 
plan.  The  information  developed  as  a  re¬ 
sult  of  equating  the  production  plan  and 
production  resources  of  the  prospective  con¬ 
tractor  should  enable  the  contract  adminis¬ 
tration  office  to: 

(I)  Conclude  whether  the  resources  which 
the  prospective  contractor  Is  planning  to 
xise  are  suitable  for  the  Job; 

(II)  Determine  whether  the  prospective 
contractor  will  be  capable  of  properly  con¬ 
trolling,  maintaining  and  using  Government- 
furnished  property: 

(III)  Determine  whether  the  planning  and 
scheduling  of  effort  will  result  In  timely 
accomplishment  of  the  principal  milestones; 

(Iv)  Conclude  whether  achievement  of  the 
principal  milestones  will  result  In  timely 
delivery. 

K-303.4  Financial.  •  •  • 

(b)  Procedure.  Aspects  to  be  considered 
In  determining  the  prospective  contractor’s 
financial  capability  (DD  Form  1624-S)  in¬ 
clude  the  folloarlng: 

(1)  The  latest  balance  sheet  and  profit 
and  loss  statement  shall  be  reviewed.  The 
following  are  Indicative  of  the  soundness  of 
the  prospective  contractor’s  financial  struc¬ 
ture: 

(1)  Rates  and  ratios; 

(II)  Working  ciq>ltal  as  represented  by  cur¬ 
rent  assets  over  current  liability;  and 

(III)  Financial  trends  such  as  net  worth, 
sales  and  profit. 

(2)  Ihe  method  of  financing  the  contract 
shall  be  evaluated.  Where  sources  of  out¬ 
side  financing,  other  than  the  Government, 
are  Indicated,  their  availability  should  be 
verified. 

(8)  ¥fhen  financial  aid  from  the  Govwn- 
ment  is  to  be  obtained,  the  necessity  should 
be  verified.  Review  shall  be  made  concern¬ 
ing  the  applicability  of  such  financing  as 
progress  payments  or  guaranteed  loans. 


[Rev.  16,  A8PR,  Apr.  1,  1966]  (Sec.  2202, 
TOA  Stet.  120;  10  UJS.O.  2202.  Interpret  or 
apply  secs.  2801-2314,  TOA  Stat.  127-133; 
10  UJS.C.  2301-2314) 

L.  H.  Walkkb,  Jr., 
Brigadier  General.  U.S.  Army, 
Acting  The  Adjutant  General. 

[F.R.  Doc.  66-6000;  Filed,  June  1,  1966; 
8:45  am. I 


Title  7— AGRICULTURE 

Chaptor  VII— Agricultural  Stabiliza¬ 
tion  and  Conservation  Service 
(Agricultural  Adjustment),  Depart¬ 
ment  of  Agriculture 

SUBCHAPTEk  A — AGRICULTURAL 
CONSERVATION  PROGRAMS 
[ACP-1966.  Supp.  5] 

PART  701— NATIONAL  AGRICUL¬ 
TURAL  CONSERVATION 

Subpart — 1 966 

Miscellanious  Amendments 

The  regulations  governing  the  1966 
National  Agricultural  Conservation  Pro¬ 
gram,  30  F.R.  11371,  as  amended,  are  fur¬ 
ther  amended  as  follows: 

1.  Section  701.30  is  amended  by  de¬ 
leting  all  but  the  first  sentence  thereof. 

2.  Section  701.41  is  amended  by  de¬ 
leting  all  but  the  first  sentence  of  para¬ 
graph  (g)  and  by  adding  the  following 
new  sentence  as  the  secmid  sentence  of 
the  paragraph:  “The  term  ‘tenant’  shall 
include  a  person  who,  as  a  member  of 
a  grazing  association,  participates  in  the 
operation  of  the  grazing  lands  owned  or 
leased  by  the  association.” 

(Sec.  4,  M  stat.  164,  secs.  7  to  17,  49  SUt. 
1148,  as  amended;  16  U£.C.  690d,  590g-590q) 

Signed  at  Washington,  D.C.,  on  May 
26.  1966. 

Orville  L.  Freeman, 

Secretary. 

(F.R.  Doc.  66-6039;  Filed,  June  1,  1966; 
8:48  a.m.] 


SUBCHAPTER  B — FARM  MARKETING  QUOTAS 
AND  ACREAGE  AUOTMENTS 

PART  728— WHEAT 
Subpart — 1967-68  Marketing  Year 

Sec. 

728.301  Baals  and  purpose. 

728.302  National  marketing  quota  for  wheat 

for  1967-68  marketing  year. 
728.803  1967  national  acreage  allotment  for 
wheat. 

Authositt:  11728.801  to  728.803  Issued 
under  secs.  801,  882,  833,  385,  875,  52  Stat.  38. 
as  amended  63,  as  amended,  64,  as  amended, 
66,  as  amended,  76  Stat.  621;  7  UB.C.  1301, 
1382, 1883, 1836, 1875. 

§  728.301  Basis  and  purpose. 

(a)  The  regulations  contained  in 
Sf  728.301  to  728.303  are  issued  pursuant 
to  and  in  accordance  with  the  Agricul¬ 
tural  Adjustment  Act  of  1938,  as 
amended,  to  (1)  announce  that  a  na¬ 
tional  wheat  mailieting  quota  shall  not 
be  in  effect  for  the  1967-68  marketing 
year;  (2)  announce  the  amount  of  the 


FEDERAL  REGISHR,  VOL  31.  NO.  1 06— THURSDAY,  JUNE  2.  1966 


RULES  AND  REGULATIONS 


7815 


national  marketing  quota  which  would 
have  been  determined  if  a  national  quota 
had  been  proclaimed;  and  (3)  proclaim 
the  1967  national  acreage  allotments  for 
wheat. 

(b)  Section  332(d)  of  the  Act  pro¬ 
vides  that  the  Secretary  shall  not  pro¬ 
claim  a  national  marketing  quota  for  the 
crop  of  wheat  planted  for  harvest  in  the 
calendar  year  1967,  and  that  farm  mar¬ 
keting  quotas  shall  not  be  in  effect  for 
such  crop  of  wheat. 

(c)  Section  333  of  the  Act  provides 
that  the  Secretary  shall  proclaim  a  na¬ 
tional  acreage  allotment  for  each  crop 
of  wheat;  and  that  “The  amount  of  the 
national  acreage  allotment  for  any  crop 
of  wheat  shall  be  the  number  of  acres 
which  the  Secretary  determines  on  the 
basis  of  the  projected  national  yield  and 
expected  underplantings  (acreage  other 
than  that  not  harvested  because  of  pro¬ 
gram  incentives)  of  farm  acreage  idlot- 
ments  will  produce  an  amount  of  wheat 
equal  to  the  national  marketing  quota  for 
wheat  for  the  marketing  year  for  such 
crop,  or  if  a  national  marketing  quota 
was  not  proclaimed,  the  quota  which 
would  have  been  determined  if  one  had 
been  proclaimed.” 

(d)  Section  332(b)  provides  that  “The 
amount  of  the  national  marketing  quota 
for  wheat  for  any  marketing  year  shall 
be  an  amount  of  wheat  which  the  Secre¬ 
tary  estimates  (i)  will  be  utilized  during 
such  marketing  year  for  human  con¬ 
sumption  in  the  United  States  as  food, 
food  products,  and  beverages,  composed 
wholiy  or  partly  of  wheat,  (11)  will  be 
utilized  during  such  marketing  year  in 
the  United  States  for  seed,  (ill)  will  be 
exported  either  in  the  form  of  wheat  or 
wheat  products  thereof,  and  (Iv)  will  be 
utilized  during  such  marketing  year  in 
the  United  States  as  livestock  (including 
poultry)  feed,  excluding  the  estimated 
quantity  of  wheat  which  will  be  utilized 
for  such  purpose  as  a  result  of  the  sub¬ 
stitution  of  wheat  for  feed  grains  under 
secticm  328  of  the  Food  and  Agriculture 
Act  of  1962;  less  (A)  an  amount  of  wheat 
equal  to  the  estimated  imports  of  wheat 
into  the  United  States  during  such  mar¬ 
keting  year  and,  (B)  if  the  stocks  of 
wheat  owned  by  the  Commodity  Credit 
Corporation  are  determined  by  the  Sec¬ 
retary  to  be  excessive,  an  amount  of 
wheat  determined  by  the  Secretary  to  be 
a  desirable  reduction  in  such  marketing 
year  in  such  stocks  to  achieve  the  policy 
of  the  Act:  Provided,  That  if  the  Secre¬ 
tary  determines  thsit  the  total  stocks  of 
wheat  in  the  Nation  su‘e  insufficient  to 
assure  an  adequate  carryover  for  the 
next  succeeding  marketing  year,  the  na¬ 
tional  marketing  quota  otherwlM  deter¬ 
mined  shall  be  increased  by  the  amount 
the  Secretary  determines  to  be  necessary 
to  assure  an  adequate  carryover:  And 
provided  further.  That  the  national 
marketing  quota  for  wheat  for  any  mar¬ 
keting  year  shall  be  not  less  than  one  bil¬ 
lion  bushels.”  The  amount  of  national 
marketing  quota  for  wheat  for  the  1967- 
M  marketing  year  set  out  In  S  728.302  and 
the  1967  national  acreage  allotment  for 
wheat  set  out  in  |  728.303  were  computed 
in  accordance  with  the  formulas  in  the 
Act. 


(e)  The  considerations  entering  into 
the  determination  of  the  national  mar¬ 
keting  quota  for  wheat  that  would  have 
been  determined  for  the  1967-68  mar¬ 
keting  year  in  the  amount  of  1,540  million 
bushels  are  set  out  in  §  728.302.  The 
projected  national  yield  for  the  1967  crop 
of  wheat  is  determined  to  be  27.3  bushels 
per  acre.  The  basis  for  this  determina¬ 
tion  follows:  The  national  yield  per  har¬ 
vested  acre  of  wheat  during  each  of  the 
5  calendar  years- 1961  through  1965,  as 
reported  by  the  Statistical  Reporting 
Service,  USDA,  was  found  to  be  24.0,  25.1, 
25.3,  26.3,  and  26.9,  respectively.  The 
average  of  these  five  annual  yields  was 
computed  to  be  25.5.  Based  on  a  graphic 
projection  of  national  annual  wheat 
srields  for  a  16-year  (1950-65)  base  period 
to  determine  trend  in  wheat  yields  and 
with  consideration  given  to  annual  wheat 
yields  in  the  various  production  areas, 
improved  current  production  practices, 
almormal  weather,  and  expected  har¬ 
vested  acreage,  it  was  determined  that 
the  5-year  average  of  25.5  should  be  ad¬ 
justed  upward  to  27.3  for  the  purposes  of 
the  projected  national  yield  for  the  1967 
crop  of  wheat.  On  the  basis  of  a  na¬ 
tional  quota  of  1,540  million  bushels,  a 
national  projected  yield  of  27.3  bushels 
per  acre,  and  expected  underplantings 
(acreage  other  than  that  not  harvested 
because  of  program  incentives)  of  2.9 
million  acres,  a  national  acreage  allot¬ 
ment  of  59.3  million  acres  was  deter¬ 
mined. 

(f )  The  finding  and  determinations  by 
the  Secretary  contained  in  S9  728.302  and 
728.303  have  been  made  on  the  basis  of 
the  latest  available  statistics  of  the  Fed¬ 
eral  Government  as  required  by  section 
301(c)  of  the  Act. 

(g)  Since  farm  marketing  quotas  will 
not  be  in  effect  for  the  1967  crop  of  wheat, 
this  document  relates  only  to  loans, 
grants,  tmd  benefits,  and  is  therefore  ex¬ 
empted  from  the  notice,  public  proce¬ 
dure,  and  effective  date  provisions  of 
section  (4)  of  the  Administrative  Proce¬ 
dure  Act. 

§  728.302  National  marketing  quota  for 
wheat  for  1967—68  marketing  year. 

(a)  A  national  marketing  quota  for 
wheat  shall  not  be  in  effect  for  the  1967- 
68  marketing  year.  In  order  that  a  na¬ 
tional  acreage  allotment  may  be  deter¬ 
mined  for  the  1967  crop  of  wheat,  it  is 
necessary  to  determine  the  amount  of  the 
national  wheat  marketing  quota  which 
would  have  been  determined  if  one  had 
been  proclaimed  for  the  1967-68  market¬ 
ing  year. 

(b)  Based  upon  (1)  estimated  human 
(xxisumption  in  the  United  States  during 
the  1967-68  marketing  year  of  530  million 
bushels  of  food,  food  products,  and  bever¬ 
ages,  composed  wholly  or  partly  of  wheat, 
(2)  estimated  use  for  seed  in  the  United 
States  during  each  marketing  year  of  75 
million  bushels,  (S)  estimated  exports  of 
wheat  and  wheat  products  during  such 
marketing  year  of  850  million  bushels, 
and  (4)  the  estimated  amount  which  will 
be  utilised  during  such  marketing  year 
as  livestock  (Including  poultry)  feed  de¬ 
termined  to  be  50  million  bush^,  ex¬ 
cluding  the  estimated  quantity  of  15  mil¬ 


lion  bushels  of  wheat  which  will  be 
utilized  for  such  purpose  as  a  result  of 
the  substitution  of  wheat  for  feed  grains 
under  section  328  of  the  Food  and  Agri¬ 
culture  Act  of  1962;  less  estimated  im¬ 
ports  into  the  United  States  during  such 
maiketlng  year  of  5  million  bushels,  the 
amount  of  the  natlcmal  marketing  quota 
for  wheat  for  the  1967-68  marketing  year 
would  be  1,500  million  bushels.  It  is 
determined  that  stocks  of  wheat  owned 
by  the  Commodity  Credit  Corporation 
are  not  excessive  and  no  reduction  In 
such  stocks  is  necessary  to  achieve  the 
policy  of  the  Act.  It  is  also  determined 
that  the  total  stocks  of  wheat  in  the 
Nation  are  insufficient  to  assure  an  ade¬ 
quate  carryover  for  the  1968-69  mar¬ 
keting  year.  Therefore,  the  national 
quota  for  the  1967-68  marketing  year 
which  would  otherwise  be  determined  is 
increased  by  40  million  bushels  to  a  total 
amount  of  1,540  million  bushels. 

§  728.303  1967  national  acreage  allot¬ 

ment  for  wheat. 

Based  upon  the  projected  national 
yield  of  wheat  of  27.3  bushels  per  acre 
which  is  hereby  determined,  and  ex¬ 
pected  underplantings,  the  1967  national 
acreage  allotment  which  will  make  avail¬ 
able  a  supply  of  wheat  equal  to  the  na¬ 
tional  marketing  quota  is  determined  to 
be  59.3  million  acres,  and  a  1967  national 
acreage  allotment  in  that  amoimt  is 
hereby  proclaimed. 

Effective  date.  Because  of  the  need 
to  determine  State,  coxmty,  and  farm 
acreage  allotments  and  noti^  producers 
of  their  farm  acreage  allotments  in  time 
for  them  to  plan  their  seeding  operations 
for  the  1967  crop  of  wheat,  this  document 
shall  become  effective  upon  filing  with 
the  Director,  Office  of  the  Federal 
Register. 

Issued  at  Washington,  D.C.,  this  26th 
day  of  May  1966. 

Orville  L.  Freeman, 
Secretary. 

[F.R.  Doc.  66-6040;  Filed,  June  1,  1966; 

8:48  a.m.] 

Chapter  VIII — Agricultural  Stabiliza¬ 
tion  and  Conservation  Service  (Sug¬ 
ar),  Department  of  Agriculture 

SUBCHAFTER  F— DETERMINATION  OF  NORMAL 
YIELDS  AND  ELIGIBILITY  FOR  ABANDONMENT 
AND  CROP  DEFICIENCY  PAYMENTS 
[  I  846.2;  Supp.  6] 

PART  845— MAINLAND  CANE 
SUGAR  AREA 

Approved  Local  Areas  for  1965  Crop 

§  845.7  Approved  local  areas  for  the 
1965  crop. 

For  purposes  of  considering  eligibility 
of  farms  for  abandonment  and  crop  de¬ 
ficiency  pairments  on  196S-crop  sugar¬ 
cane  pursuant  to  paragraph  (c)  of 
i  845.2,  as  amended,  the  local  ASC  parish 
committees  In  Louisiana  and  the  ASC 
Olades  County  Committee  In  Florida 
have  determined  that  the  extent  of  crop 
damage  as  qiedfied  and  provided  In  sub- 
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paragraph  (1)  (iii)  of  paragraph  (c) 
of  I  845^  has  occurred  in  the  following 
parishes  and  local  producing  areas: 

LOtnsIANA 

Parishes  approved  in  their  entirety 

Ascension.  8t.  James. 

Assumption.  St.  John. 

La/otirche.  St.  Mary. 

Plaquemines.  Terrebonne. 

Polnte  Coupee.  West  Baton  Rouge. 

St.  Charles. 

Individual  local  producing  areas  approved 
Areas  2  and  3  in  Iberville  Parish. 

Plobum 

All  of  Florida. 

Statement  of  bases  and  considerations. 
This  supplement  provides  public  notice  of 
the  parishes  and  local  producing  areas  in 
Louisiana  and  Florida  where  due  to 
drought,  flood,  storm,  freeze,  disease,  or 
Insects,  the  1965  sugarcane  crop  has  been 
damaged  to  the  extent  that  farms  located 
in  whole  or  in  part  therein  will  be  con¬ 
sidered  (as  to  location)  for  abandonment 
or  deflciency  payments.  Producers  on 
these  farms  who  have  not  filed  applica¬ 
tions  for  Sugar  Act  payments  with  re¬ 
spect  to  acreage  abandonment  or  crop 
deficiencies  for  which  they  may  other¬ 
wise  be  eligible  should  i^ply  for  such 
payments  before  December  31,  1967,  as 
provided  in  7  CTTt  892.1  (29  FJl.  9426) . 

(Sec.  403,  61  Stat.  923;  7  UB.C.  1153,  sees. 
301,  302,  61  Stat.  020,  030,  as  amended;  7 
ITB.C.  1131, 1132,  Pl<.  80-311) 

Effective  date.  Date  of  publication. 

Signed  at  Washington,  D.C.,  on  Iday 
27.  1966. 

Cras.  M.  Cox, 

Acting  Deputy  Administrator, 
State  and  County  Operations. 

(FJl.  Doc.  66-6041;  Filed,  June  1,  1966; 
8:48  am.]  • 


SUBCHAfTEt  K— GENERAL  CONDITIONAL 
PAYMENTS  PROVISIONS 

PART  893— PUERTO  RICO,  1966-67 
AND  SUBSEQUENT  CROPS 

Pursuant  to  the  provisions  of  the  Sugar 
Act  of  1948,  as  amended,  and  effective 
upon  publication  in  the  Federal  Regis¬ 
ter,  Subchapter  K.  Chapter  Vlu,  of  Title 
7  of  the  Code  of  Federal  Regulations  is 
amended  by  adding  to  Subchapter  K  a 
new  Part  893,  as  above  entitled,  and  by 
adding  §§  893.1  through  893.10  in  such 
Part  893  as  follows: 

Sec. 

893.1  Definitions. 

893.2  Compliance  with  child  labor  provi¬ 

sions  of  the  act. 

893.3  Tenant  and  sharecropper  protection. 

893.4  Compliance  with  other  conditions  of 

payment. 

893.6  Instructions  and  forms. 

893.6  Filing  application  for  payment. 

893.7  Determination  of  ellglbUity  and  basis 

for  payment,  review  and  changes 
In  determinations  and  appeals  for 
review  thereof. 

893.8  Obtaining  Information  regarding 

eligibility  for  payment. 

883.9  Obtaining  Information  prevented  by 

producer. 
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Sec. 

893.10  Preservation  of  sugar  production 
records. 

Autroutt:  The  provisions  of  this  Part  808 
Issued  pursuant  to  sec.  802  of  the  Sugar  Act 
of  1948,  as  amended  (sec.  403,  61  Stat.  982; 
7  UJ8.C.  1153,  secs.  301,  802,  61  Stat.  928,  930, 
as  amended;  7  UB.C  1131, 1132) . 

§  893.1  Definitions. 

(a)  "Secretary”  means  the  Secretary 
of  Agriculture  of  the  United  States,  or 
any  officer  or  employee  of  the  United 
States  Department  of  Agriculture  to 
whom  authority  has  been  delegated,  or 
to  whom  authority  may  hereafter  be  del¬ 
egated,  to  act  in  his  stead. 

(b)  “Deputy  Administrator”  means 
the  Deputy  Administrator,  State  and 
County  Operations,  Agricultural  Stabili¬ 
zation  and  Conservation  Service,  U5. 
Department  of  Agriculture. 

(c)  “Director”  means  the  person  em¬ 
ployed  to  be  responsible  for  the  day-to- 
day  operations  of  the  Agricultural  Sta¬ 
bilization  and  Conservation  Service 
Caribbean  Area  OflBce,  or  any  employee 
of  such  office  authorized  to  act  on  his 
behalf. 

(d)  “Area  Office”  means  the  Agricul¬ 
tural  Stabilization  and  Conservation 
Service  Caribbean  Area  Office. 

(e)  “District  Office”  means  the  Agri¬ 
cultural  Stabilization  and  Conservation 
Service  Caribbean  District  Office. 

(f)  “Person”  means  an  individual, 
partnership,  corporation,  or  ass(x:iation. 

(g)  “Producer”  means  a  person  who 
is  the  legal  owner,  at  the  time  of  harvest 
or  abandonment,  of  a  portion  or  all  of  a 
crop  of  sugarcane  grown  on  a  farm  for 
the  extraction  of  sugar  or  liquid  sugar. 

(h)  “Farm”  shall  have  the  meaning 
set  forth  in  Part  827  of  this  chapter. 

(1)  “Crop”  means  sugarcane  which 
was  or  will  be  produced  and  processed 
(or  abandoned)  during  the  2  consecutive 
calendar  years  used  to  designate  a  crop. 
The  first  calendar  year  represents  the 
year  In  which  the  majority  of  growth  of 
the  cane  to  be  harvested  occurs  and  the 
second  calendar  year  represents  the  year 
in  which  most  of  this  cane  is  harvested 
and  processed. 

( j )  “Act”  means  the  Sugar  Act  of  1948, 
as  amended. 

§  893.2  Complianre  with  child-  labor 
provision*  of  the  Act. 

(a)  Applicability.  As  a  condition  for 
pasrment  under  the  Act,  and  except  for 
a  member  of  the  immediate  family  of  a 
pers(«  who  was  the  legal  owner  of  not 
less  than  40  iiercent  (ff  the  crop  at  the 
time  woric  was  performed,  no  child  under 
the  age  of  14  shall  have  been  employed 
or  permitted  to  woric  on  the  farm, 
whether  for  gain  to  such  child  or  any 
other  person,  in  the  producticxi,  cultiva¬ 
tion  or  harvesting  of  a  crop  of  sugarcane 
with  respect  to  which  arollcation  for 
payment  is  made,  nor  be  so  emplojred  or 
permitted  to  work  for  a  longer  period 
than  8  hours  in  any  one  day  if  between 
the  ages  of  14  and  16. 

(b)  Deduction  for  noneompUance. 
Payment  authorized  Linder  the  act  may 
be  made  notwithstanding  a  failure  to 
comply  with  the  conditions  set  forth  in 
paragraph  (a)  of  this  aecUon,  but  the 
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pasrments  made  with  respect  to  any  crop 
shall  be  subject  to  a  deduction  of  $10  for 
each  child  for  each  day  or  a  portion  of  a 
day  during  which  such  child  was  em¬ 
ployed  or  permitted  to  work  contrary  to 
the  provision  of  this  section. 

(c)  Proof  of  age.  The  producer  on  a 
farm  upon  which  a  child  is  found  by  a 
representative  of  the  area  office  to  have 
worked  or  to  be  working  in  the  produc¬ 
tion,  cultivation  or  harvesting  of  a  crop 
of  sugarcane  shall  be  required,  upon  re¬ 
quest  of  the  representative,  to  furnish 
proof  of  age  of  the  child  if  such  child  is 
not  a  member  of  the  immediate  family 
of  a  person  owning  at  least  40  percent  of 
the  cnH?  of  sugarcane  at  the  time  such 
work  was  performed.  Proof  of  age  may 
be  established  by, 

(1)  An  age  certificate  issued  pursuant 
to  any  child  labor  program  carried  out 
imder  Commonwealth  or  Federal  super¬ 
vision, 

(2)  A  birth  certificate  or  transcript 
thereof, 

(3)  A  baptismal  certificate  showing 
the  date  of  birth, 

(4)  A  passport, 

(5)  An  insurance  policy,  or 

(6)  A  Bible  record. 

<d)  Providing  child  member  of  pro¬ 
ducer’s  immediate  family.  If  it  Is  alleged 
that  the  child  is  a  member  eff  the  im¬ 
mediate  family  of  a  person  who  owns 
such  40  percent  of  a  crop,  such  person 
(M*  a  producer  on  the  farm  must  estab¬ 
lish  such  relationship  to  the  satisfac¬ 
tion  of  the  representative  of  the  area 
or  district  office.  “Member  ot  the  im¬ 
mediate  family”  is  deemed  to  include 
children  who  constitute  the  household 
of  a  person  when  such  person  is  re¬ 
sponsible  for  and  provides  the  support  of 
such  childrm  either  as  parent  or  in  place 
of  the  parent. 

§  893.3  Tenant  and  share  cropper  pro¬ 
tection. 

In  addition  to  compliance  with  the 
ccmdltions  for  payment  prescribed  by  the 
act,  eligibility  for  payment  of  any  pro¬ 
ducer  of  sugarcane  with  respect  to  any 
crop  shall  be  subject  to  the  following 
conditions: 

(a)  The  number  (tf  share  tenants  or 
sharecroppers  engaged  in  the  production 
of  sugarcane  of  such  crop  on  the  farm 
of  such  pnxlucer  shall  not  be  reduced 
below  the  number  so  engaged  with  re¬ 
spect  to  the  previous  crop  unless  such 
reducti(Ki  is  approved  by  the  Director. 
The  Director  shall  approve  such  reduc¬ 
tion  when  the  reduction  was  the  result  of 
voluntary  action  of  the  share  tenant  or 
sharecropper,  or  was  caused  by  reasons 
beyond  the  ccmtrol  of  the  producer. 

(b)  Such  producer  shall  not  have  en¬ 
tered  into  any  leasing  or  cropping  agree¬ 
ment  for  the  purpose  of  diverting  to 
himself  or  any  other  producer  any  pay¬ 
ments  to  whlidi  share  tenants  or  share- 
crcnipers  would  be  entitled  if  their  leas¬ 
ing  or  cropping  agreements  tor  the  previ¬ 
ous  cr(K>  were  in  effect. 

§  893.4  Compliance  with  other  condi¬ 
tion*  of  payment. 

All  requirements  of  the  act  and  the 
determinations  issued  pursuant  thereto 
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with  respect  to  wage  rates,  farm  pro¬ 
portionate  shares  (if  in  effect)  and  In  the 
case  of  a  processor-producer,  prices  paid 
for  sugarcane,  shall  be  met. 

§  893.5  IiutmctioiM  and  fonm. 

The  Deputy  Administrator  shall  cause 
to  be  prepared  for  issuance  to  the  area 
office  such  forms  and  internal  manage¬ 
ment  instructions  as  are  necessary  for 
carrying  out  regiilatlons  previously  or 
hereafter  issued. 

§  893.6  Filing  application  for  payment. 

(a)  Form  to  be  used.  Application  for 
payment  authorized  under  Title  HI  of 
the  act  with  respect  to  sugarcane  planted 
on  a  farm  for  harvest  during  a  crop  sea¬ 
son  shall  be  made  (m  Form  SU-150. 
The  form  shall  be  made  available  for 
signing  by  mail,  at  the  area  office,  a 
district  ASCS  office,  the  producer’s  farm, 
or  such  other  place  as  designated  by  the 
area  office  and  the  producer  shall  be 
notified  by  the  district  office  of  the  place 
and  the  time  the  forms  are  available  for 
signing. 

(b)  Person  eligible  to  receive  payment. 
Payment  shall  be  made  to  the  producer 
of  the  sugarcane.  In  the  event  of  the 
death,  disappearance,  or  incompetency 
of  the  producer,  payment  shall  be  made 
to  the  beneficiary  designated  in  the  ap¬ 
plication  for  payment  by  the  producer, 
or  if  no  such  beneficiary  is  nam^,  to  the 
producer’s  legal  representative  or  his 
heirs  as  determined  by  the  Director. 

(c)  Closing  date  for  filing.  Form  SU- 
150  must  be  filed  no  later  than  June  30 
of  the  second  calendar  year  after  the 
calendar  year  in  which  the  crop  harvest 
was  completed. 

(d)  Exception  to  closing  date  require¬ 
ment.  An  luspllcation  may  be  filed  after 
the  closing  date  if  the  Director  deter¬ 
mines  that  the  applicant  was  prevented 
from  fUing  by  such  date  because  of  ill¬ 
ness  or  other  reasons  beyond  his  control. 

§  893.7  DeterminaUen  of  eligibility  and 
basis  for  payment,  review  and 
changes  in  determinations  and  ap¬ 
peals  for  review  thereof. 

Compliance  with  the  conditions  pre¬ 
scribed  by  the  act  and  regulations  for 
any  payment  authorized  tmder  Title  HI 
of  the  act,  the  facts  constituting  the 
basis  for  any  such  payment,  and  the 
amount  thereof,  shall  be  determined  by 
the  Director,  such  determination  to  be 
subject  to  review  initiated  by  the  Deputy 
Administrator  and  to  approval  or  rede- 
termination  by  the  Deputy  Administra¬ 
tor.  Determinations  by  the  Director  or 
the  Deputy  Administrator  shall  be  made 
and  decid^  in  accordance  with  the  iut- 
plicable  provisions  of  the  act  and  regu¬ 
lations  issued  by  the  Secretary  there¬ 
under,  and  on  the  facts  in  the  individual 
case.  The  provisions  apprising  produc¬ 
ers  of  their  lights  to  request  reconsider¬ 
ation  or  appeal  from  determinations 
affecting  their  eligibility  for  pasrments 
under  the  act  and  the  procedures  to 
follow  in  such  instances  including  time 
imitations  for  filing  appeals  are  con¬ 
tained  in  Chapter  VH.  Part  780  of  this 
title.  The  procedures  applicable  to 
claims  for  unpaid  wages  are  provided  for 


imder  regulations  pertaining  thereto  as 
Issued  by  the  Secretary,  and  contained  in 
Part  867  of  this  ehmpier. 

§  893.8  Obtaining  information  regard¬ 
ing  eliinbility  for  payment. 

Where  it  is  necessary  to  obtain  Infor- 
matk>n  to  assist  the  Director  in  deter¬ 
mining  compliance  with  the  conditions 
prescribed  by  the  Act  and  regulations  for 
any  payment  authorized  imder  Title  HI 
of  the  Act,  the  facts  constituting  the 
basis  for  any  such  pajrment  or  the 
amount  thereof,  or  to  assist  the  Deputy 
Administrator  in  reviewing,  upon  appeal 
or  upon  their  own  initiative  any  such 
determination  by  the  Director,  any  such 
information  with  respect  to  acreage  or 
compliance  shall  be  obtained  to  the  ex¬ 
tent  possible  as  provided  in  the  appli¬ 
cable  provisions  of  Part  718  of  Chapter 
VH  of  this  title,  as  amended.  In  the 
absence  of  a  provision  in  such  Part  718 
of  this  title  for  obtaining  any  such  in¬ 
formation,  any  employee  of  the  area 
office  designated  by  the  Director  to  be 
qualified  to  perform  such  a  duty  may  ob¬ 
tain  such  information. 

§  893.9  Obtaining  information  pre¬ 
vented  by  pr^ucer. 

If  the  producer,  or  his  representative, 
on  any  farm  with  respect  to  which  appli¬ 
cation  is  made  for  any  pasmient  author¬ 
ized  under  Title  IH  of  the  Act  prevents 
the  obtaining  of  the  information  neces¬ 
sary  to  determine  compliance  with  the 
conditions  for  any  such  pasrment,  the 
facts  constituting  the  basis  of  any  such 
pa3rment  or  the  amount  thereof,  the 
conditions  prescribed  by  the  Act  and 
regulations  for  any  such  pasnnent  shall 
be  deemed  not  to  have  been  met  until 
such  producer  (including  processor- 
producers)  or  his  representative  permits 
such  Information  to  be  obtained. 

§  893.10  Preservation  of  sugar  produc¬ 
tion  records. 

For  the  purpose  of  providing  records  to 
be  made  and  preserved  in  the  area  office 
for  use  in  establishing  proportionate 
shares,  when  required: 

(a)  The  subdivisions  of  any  farm 
which  is  subdivided  shall  be  credited  with 
the  actual  sugar  production  record,  if 
available,  of  each  subdivision  for  the  five 
crops  immediately  preceding  the  crop 
when  such  farm  is  subdivided,  or 

(b)  If  actual  records  are  not  available, 
the  production  record  of  the  farm  shall 
be  divided  among  the  subdivisions  on  a 
basis  agreed  upon  by  all  persons  con¬ 
cerned  in  the  subdivision  subject  to  the 
approval  of  the  Director,  or 

(c)  In  the  absence  of  actual  records 
and  such  agreemoit,  the  Director  shall 
determine  the  division  ot  the  farm’s  pro¬ 
duction  record  among  the  subdivisions, 
on  the  basis  of  acreage  of  sugarcane 
growing  thereon  or  suitable  for  growing 
sugarcane. 

(d)  The  production  record  for  a  re¬ 
constituted  farm  shall  be  the  total  of  the 
production  records  for  such  5-year  period 
credited  to  the  constituent  parts  of  the 
farm. 

(e)  The  sugar  production  record  of 
any  parcel  of^and  which  is  to  be  utilized 


for  purposes  other  than  the  production 
of  sugarcane  for  sugar  shall,  upon  written 
apidlcation  by  the  owner  to  the  Director 
within  5  years  from  the  date  of  diversion 
to  such  other  production  purposes,  be 
transferred  to  any  other  parcel  or  i>arcels 
of  land  owned  by  such  applicant  in  Puerto 
Rico  if  the  Director  finds  that  the  trans¬ 
fer  of  the  production  record  will  en¬ 
courage  a  wise  use  of  land  resources, 
foster  greater  diversification  of  agricul¬ 
tural  production  and  promote  the  con¬ 
servation  of  soil  and  water  resources  in 
Puerto  Rico,  and  the  Director  determines 
that  such  transfer  of  production  record 
is  in  the  public  Interest  and  will  facilitate 
the  sale  or  rental  of  the  land  for  other 
productive  purposes. 

Statement  of  bases  and  considerations. 
In  order  to  qualify  for  Sugar  Act  pay¬ 
ments.  sugarcane  producers  must  comply 
with  the  conditions  for  payment  specified 
in  the  Act,  relating  to  wages,  child  labor, 
fair  prices  and  farm  proportionate  shares 
(when  such  shares  are  determined  by  the 
Secretary  to  be  in  effect),  and  with  the 
provisions  of  regulations  implementing 
such  conditions  for  payment  and  the  pro¬ 
visions  of  the  Act  for  the  protection  of 
tenants.  In  addition,  certain  general 
requirements  must  be  met.  Producers, 
to  receive  Sugar  Act  payments  to  which 
they  are  entitled,  must  file  applications 
for  pasonent,  use  approved  forms,  adhere 
to  instructions  and  furnish  Information 
regarding  eligibility  for  payment  and  the 
basis  for  payment.  Heretofore,  some  of 
these  provisions  were  incorporated  in  the 
annual  determinations  of  proportionate 
shares.  Inasmuch  as  proportionate 
shares  may  not  be  required  every  year, 
the  regulatory  provisions  pertaining  to 
child  labor,  tenant  protection  and  the 
general  requirements  with  respect  to 
Sugar  Act  payments  are  included  herein. 
This  regulation  also  makes  provision  for 
the  preservation  of  sugarcane  produc¬ 
tion  records  of  land  diverted  to  produc¬ 
tive  purposes  other  than  growing  sugar¬ 
cane,  or  which  becomes  a  separate  farm 
or  part  thereof. 

Accordingly.  I  hereby  find  and  con¬ 
clude  that  the  foregoing  regulation  will 
effectuate  the  applicable  provisions  of  the 
Act. 

Effective  date.  Date  of  publication. 

Signed  at  Washington.  D.C.,  on  May 
26,  1966. 

Orvillz  L.  Frzzman, 
Secretary. 

(FJt.  Doc.  66-6043;  PUed,  June  1,  1966; 

8:48  am.) 


Chapter  XIV — Commodity  Credit  Cor¬ 
poration,  Department  of  Agriculture 
SUBCHAPTER  C— EXPORT  PR(X)RAMS 
(Rev.  I.  Amdt.  10] 

PART  1483— WHEAT  AND  FLOUR 

Subpart — Flour  Export  Program — 
Cash  Payment  (GR-^46)  Terms  and 
Conditions 

MlSCKlJUlfBOUS  Amxnomznts 

The  Terms  and  Conditions  of  the 
Flour  Export  Program — Cash  Payment 
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(ORr-346)  (25  FJl.  5816)  as  amended 
(25  PJl.  9939,  25  PJl.  10758,  27  PJl.  1753, 
27  PJl.  4863,  27  PH.  10351,  29  PH.  4667, 
29  PH.  12010,  30  PH.  6771  and  15319) 
are  further  amended  as  follows: 

§  1483.201  [Amended] 

1.  Section  1483.201  General  statement 
Is  amended  by  adding  after  the  words 
“United  States”  in  the  first  sentence  the 
word  “,  Hawaii”. 

§  1483.205  [Amended] 

2.  Section  1483.205  General  conditions 
of  eligibility  paragraph  (a)  is  amended 
by  adding  after  the  words  “United  States” 
in  the  first  sentence  the  word  “Hawaii” 
and  by  amending  paragraph  (c)  to  read . 
as  follows: 

(c)  A  sale  of  fiour  derived  in  whole  or 
in  part  from  wheat  produced  outside  the 
United  States,  or  fiour  milled  outside  the 
United  States,  Hawaii  or  Puerto  Rico  is 
not  eligible  for  registration  imder  the 
program.  However,  in  the  event  the 
Director  determines  that  ineligible  fiour 
is  exported  unintentionally,  payment 
may  be  made  but  only  on  that  portion 
which  it  is  established  to  his  satisfaction 
was  milled  in  the  United  States,  Hawaii 
or  Puerto  Rico  from  wheat  produced  in 
the  United  States. 


(2)  •  •  • 

(vlli)  Name  and  residence  address  or 
bona  fide  business  address  of  sales  agent. 
If  any,  uid  rate  of  sales  commission. 

•  •  •  •  • 

§  1483.241  [Amended] 

6.  Secti(m  1483.241  Cancellation  of 
sale  or  failure  to  export  is  amended  by 
deleting  in  the  first  sentence  of  para¬ 
graph  (c)  the  words  “Canada  or”. 

§  1483.246  [Amended] 

7.  Section  1483.246  Documents  re¬ 
quired  as  evidence  of  export  is  amended 
by  adding  the  following  sentence  to 
paragraph  (a)  (4) :  “In  the  case  of  fiour 
to  which  a  denaturant  has  been  added, 
a  certification  of  the  weight  of  the  de¬ 
naturant  added  to  flour  in  excess  of  (Hie- 
elghth  of  1  percent  of  the  combined  net 
weight  of  the  flour  and  denaturant  (after 
deducting  the  weight  of  any  enrichment 
and  additive  other  than  the  denatur¬ 
ant)  ”  and  by  amending  (a)  (5)  (ill)  to 
read  as  follows: 

(ill)  A  certification  by  the  exporter 
that  the  flour  was  milled  in  the  United 
States,  Hawaii,  or  Puerto  Rico  from 
wheat  produced  in  the  United  States. 

§  1483.251  [Amended] 


3.  Section  1483.209  Flour  exported 
prior  to  sale  paragraph  (e)  is  amended 
to  read  as  follows: 

§  1483.209  Flour  exported  prior  to  sale. 
•  •  •  •  • 

(e)  The  export  payment  rate  W4)li’ 
cable  to  such  sale  shall  be  that  rate  in 
effect  at  the  time  and  date  of  export  for 
the  then  current  rate  period  which 
applies  to  the  coast  from  which  the  fiour 
was  exported.  If  the  exporter  is  unable 
to  establish  to  the  sati^action  of  CCC 
the  time  and  date  of  export  and  two  pay¬ 
ment  rates  are  in  effect  on  such  day,  the 
time  of  export  shall  be  deemed  to  occur 
at  the  time  the  lower  of  the  two  payment 
rates  is  in  effect. 

4.  Section  1483.225  Notice  of  Sale, 
paragraph  (b)  (2)  (iv)  and  (ix)  is 
amended  to  read  as  follows: 

§  1483.225  Notire  of  Sale. 

•  •  •  •  • 

(b)  Information  required.  •  •  * 

(2)  •  •  • 

(Iv)  Sale  price  per  hundredweight  not 
including  the  weight  of  any  bags  or 
other  containers,  but  including  in  the 
price  any  commission  and  other  charges 
necessary  to  the  sale. 

•  •  •  •  • 

(ix)  Name  and  residence  address  or 
bona  fide  business  address  of  sales  agent, 
if  any,  and  rate  of  sales  commisslcm. 

•  #  •  •  • 

5.  Section  1483.227  Declaration  of  Sale 
and  evidence  of  sale  i>aragraph  (b)  (1) 
(X)  and  (2)  (viii)  is  amended  to  read  as 
follows: 

§  1483.227  Declaration  of  Sale  and  evi> 
denre  of  sale. 

•  •  •  •  • 

(b)  Information  required.  (!)••• 

(X)  Applicable  export  payment  rate 
per  hundredweight  of  flour. 

•  •  •  •  • 


8. '  Section  1483.251  Refunds  on  flour 
paragraph  (g)  is  amended  by  adding 
after  the  words  “United  States”  in  the 
first  sentence  and  “UH.”  in  the  second 
sentence,  the  word  “,  Hawaii”,  by  delet¬ 
ing  the  last  sentence  in  subparagraph  (2) 
and  by  amending  the  third  and  fourth 
sentences  of  subparagraph  (3)  to  read 
as  follows:  “The  refimd  rate  applicable 
to  such  sale  shall  be  the  refund  rate  in 
effect  at  the  time  and  date  of  export  for 
the  then  current  export  rate  period 
which  applies  to  the  coast  of  export  from 
which  the  flour  was  exported.  If  the  ex¬ 
porter  is  unable  to  establish  to  the  satis¬ 
faction  of  CCC  the  time  and  date  of  ex¬ 
port  and  two  refund  rates  are  in  effect  on 
such  day,  the  time  of  export  shall  be 
deemed  to  occur  at  the  time  the  higher 
of  the  two  refund  rates  is  in  effect.” 

§  1483.260  [Amended] 

9.  Section  1483.260  Submission  of  of¬ 
fers  is  amended  by  changing  the  third 
sentence  to  read  as  follows:  “Offers  to 
purchtuse  CCC  wheat  may  be  submitted 
by  letter,  telegram  or  orally  to  the  office 
shown  in  the  CCC  monthly  sales  an¬ 
nouncement  from  which  the  exporter 
desires  delivery.” 

§  1483.266  [Amended] 

10.  Section  1483.266  Export  require¬ 
ments  is  amended  to  delete  paragraph 
(f). 

§  1483.276  [Amended] 

11.  Section  1483.276  Assignments  and 
setoffs  is  amended  by  changing  the  last 
sentence  of  paragrs^ih  (a)  to  read 
“PV>rms  may  be  obtained  fitxn  the  Con¬ 
tracting  Officer.  CCC  or  the  Kansas  City 
ASCS  Commodity  Office”. 

§  1483.278  [Amended] 

12.  Section  1483.278  Submission  of  re¬ 
ports  is  amended  by  adding  after  the 
words  “Substaff  USDA  (AO)  Washing¬ 


ton,  D^.”  the  following  TWX  numbers 
and  TELEX  number: 

TWX:  203  966  0437:  302  065  0780  :  202  965  0782 
TELEX:  089  491 

Exporters  may  use  these  TWX '  and 
TELEX  numbers  when  giving  a  Notice  of 
Sale. 

13.  Section  1483.280  is  retitled  “ASCS 
Commodity  Office”  and  is  amended  to 
read  as  follows: 

§  1483.280  ASCS  Conunodity  Office. 

Information  concerning  this  program 
may  be  obtained  from  the  Director,  Ag¬ 
ricultural  Stabilization  and  Conservation 
Service  Office,  U.S.  Department  of  Agri¬ 
culture,  8930  Ward  Parkway,  Post  Office 
Box  205,  Kansas  City,  Mo..  64141. 

14.  Section  1483.289  Export  and  ex¬ 
portation  is  amended  to  read  as  follows: 

§  1483.289  Export  and  exportation. 

“Export"  and  “exportation"  mean,  ex¬ 
cept  as  hereinafter  provided,  a  shipment 
of  flour  destined  to  a  designated  country, 
(a)  from  the  United  States,  (b)  from 
Hawaii  or  Puerto  Rico,  or  (c)  a  shipment 
from  Canada  of  flour  which  has  been 
moved  from  the  United  States  into  Can¬ 
ada  provided  the  Identity  of  the  flour  is 
preserved  until  shipped  from  Canada. 
The  flour  so  shipped  shall  be  deemed  to 
have  been  exported  on  the  date  which 
appears  on  the  applicable  on-board-ex¬ 
port  bill  of  lading  or  if  shipment  to  the 
designated  country  is  by  truck  or  rail,  on 
the  date  and  the  time  the  shipment  clears 
the  U.S.  (Tustoms.  If  the  flour  is  lost, 
destroyed  or  damaged  after  loading  on 
board  an  export  vessel,  exportation  shall 
be  deemed  to  have  been  made  on  the  date 
of  the  on-board-export  bill  of  lading  or 
the  latest  date  appearing  on  the  loading 
tally  sheet  or  similar  documents  if  the 
loss,  destruction  or  (lamage  occius  sub¬ 
sequent  to  loading  aboard  vessel  but 
prior  to  the  issuance  of  the  on  board  bill 
of  lading:  Provided.  That  if  the  “lost”  or 
“damaged”  flour  remains  in  the  United 
States  (including  Alaska,  Hawaii,  or 
Puerto  Rico)  it  shall  be  considered  as  re¬ 
entered  flour  under  the  regulations  of 
this  subpart.  If  flour  exported  from 
Canada  is  reentered  into  Canada  and 
subsequently  reexported,  the  flour  shall 
be  considered  as  having  been  exported 
at  the  time  of  the  reexportation  and  not 
at  the  time  of  the  orl^nal  exportation. 
Exportation  by  or  to  a  UJ3.  Government 
agency  shall  not  qualify  as  an  exporta¬ 
tion  under  the  provisions  of  this  an¬ 
nouncement  unless  exportation  is  by  or 
to  the  Army  and  Air  Force  Exchange 
Service,  a  Navy  Exchange  or  the  Panama 
Canal  Company. 

Note  to  Expoxtkk:  Since  the  export  pay¬ 
ment  on  any  given  quantity  of  flour  U  con¬ 
ditioned  upcMi  the  exportation  thereof  to  a 
designated  country,  exporters  may  And  it 
desirable  to  carry  Insurance  on  the  full  do¬ 
mestic  value  of  flour  against  any  loss  which 
may  occur  prior  to  the  flour  leaving  this 
country  by  raU  or  truck  or  prior  to  loading  on 
the  export  vessel. 

§  1483.291  [Amended] 

15.  Section  1483.291  Flour  is  amended 
by  adding  after  the  words  “United 
States”  where  it  first  appears  in  the  first 
sentence  the  word  “,  Hawaii”. 
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§  1483.293  [Amended] 

16.  Section  1483.293  Ocean  carrier  Is 
amended  by  adding  after  the  words 
“United  States’’  in  the  first  sentence  the 
word  Hawaii". 

(Secs.  4  and  5.  SUt.  1070  and  1072,  15  UB.C. 
714  b  and  c) 

Notk:  The  record  keeping  and  reporting 
requirements  contained  herein  have  been  ap¬ 
proved  by  the  Bureau  of  the  Budget  In  ac¬ 
cordance  with  the  Federal  Reports  Act  of 
1942. 

Effective  date.  ’This  amendment  shall 
be  effective  on  the  date  of  filing  this 
amendment  with  the  Director,  Office  of 
the  Federal  Register. 

Signed  at  Washington,  D.C.,  on 
May  27,  1966. 

H.  D.  Godfrey, 
Executive  Vice  President. 
Commodity  Credit  Corporation. 

|F.R.  Doc.  06-6044;  Filed,  June  1,  1006; 
8:48  ajn.] 


Title  15— COMMERCE  AND 
FOR^GN  TRADE 

Chaptar  II — National  Bureau  of  Stand¬ 
ards,  Department  of  Commerce 

SUBCHAFTER  B— STANDARD  REFERENCE 
MATBIALS 

PART  230~STANDARD  REFERENCE 
MATERIALS 

Subpart  D — Standards  of  Certified 
Properties  and  Purity 

Radioactiviti  Stahdaros 

Under  the  provisions  of  15  n.S.C.  275a 
and  277,  the  following  amendment  re¬ 
lating  to  standard  reference  mateiiids 
issued  by  the  National  Bureau  of  Stand¬ 
ards  is  effective  upon  publication  in  the 
Federal  Register.  ’The  amendment  re¬ 
news  and  revises  standard  reference  ma¬ 
terial  4990-A. 

The  following  amends  Title  15  CFR 
Part  230: 

Section  230.8-5  Radioactivity  stand¬ 
ards  (b)  (9)  Contem-porary  standard  for 
carbon-14  dating  laboratories  is  amended 
to  renew  and  Feviw  standard  4990-A  as 
follows: 


Sample 

Khid 

Pries 

No. 

4g90-B 

Carboo-14  datlns  standard.. _ _ _ 

M.OO 

(Sec.  9,  31  Stat.  1460,  aa  amended;  15  UJS.O. 
>77.  Interprets  or  applies  sec.  7,  70  Stat.  9M; 
15  U.S.C.  378a). 


Dated:  May  20, 1966. 

A.  V.  AsTiif, 
Director. 

|FR.  Doe.  66-5096;  Filed,  June  1,  1066; 
8:45  am.] 


Title  41— PUBUC  CDNTRACTC 
AND  PRDPERTY.  MANAGEMENT 

Chapter  4 — Department  of 
Agriculture 

PART  4-1— GENERAL 

Subpart  4—1 .6— D  e  b  a  r  r  e  d.  Sus¬ 
pended,  and  Ineligible  Bidders 

PART  4-6— FOREIGN  PURCHASES 

Subpart  4—6.51 — Purchase  From  For¬ 
eign  Firms  or  Individuals 

Miscellaneous  Amendments 

1.  New  sections  are  inserted  as  fol¬ 
lows: 

§  4—1.650  Foreign  firms  or  individuals. 
§  4-1.650-1  Purpose. 

This  section  prescribes  policies  and 
procedures  for  Department  cooperation 
with  the  Economic  Defense  Advisory 
Committee  (EffJAC) ,  and  other  measures 
to  safeguard  the  interests  of  the  Depart¬ 
ment  in  its  contractual  relationships  with 
foreign  firms  and  individuals.  The  De¬ 
partment  of  Commerce  publishes  quar¬ 
terly  a  comprehensive  list  of  foreign  in¬ 
dividuals  and  firms  (a)  who  are  subject 
to  administrative  action  by  one  or  more 
Federal  agencies,  or  (b)  with  whom  all 
persons  in  the  United  States  are  pro¬ 
hibited  from  doing  business.  The  prin¬ 
cipal  purpose  of  this  publication,  called 
the  Economic  Defense  List  (EDL) ,  is  to 
control  exports  of  strategic  materials. 
The  administrative  actions  which  form 
the  basis  for  inclusion  in  the  EDL  include 
denial  of  Government  contracts,  export 
licenses,  benefits  under  AID  programs, 
technical  Information,  visas,  loans,  etc. 
I’he  EDL  also  includes  persons  or  firms 
u'ho  are  “designated  nationals’’  under 
Foreign  Asset  Control  Regulations.  All 
persons  in  the  United  States  are  pro¬ 
hibited  from  doing  business  with  desig¬ 
nated  nationals.  In  addition  to  partici¬ 
pation  in  the  EDAC  program,  this 
section  provides  for  screening  of  infor¬ 
mation  provided  by  the  Department  of 
Defense,  the  General  Accounting  Office, 
and  the  General  Services  Admlnlstra- 
tl(xi,  to  identify  undesirable  potential 
contractors,  cooperators,  or  grantees. 

§  4-1.650-2  Policy. 

The  policy  of  the  Department  Is  to  co¬ 
operate  in  the  EDAC  program  by  (a) 
fiunl^ing  to  the  Committee  the  names 
of  imdesirable  foreign  individuals  and 
firms  involved  in  Depertment  mterams, 
and  (b)  to  exclude  from  Department 
contractual  relationships,  as  defined  in 
1 4-1.650-3,  undesirable  foreign  individ¬ 
uals  and  firms  Included  in  the  EDL,  ex¬ 
cept  where  essential  activities  would  be 
substantially  impaired  thereby.  It  is  the 
policy  to  simllaiiy  exclude  undesirable 
foreign  persons  or  firms  reported  in  ac¬ 
cordance  with  I  4-1.650-4,  or  included  In 
the  other  lists  referred  to  In  9  4-1.650-5. 


§  4-1.650-3  Definitions. 

As  used  herein  a  foreign  firm  or  Indi¬ 
vidual  is  one  located  or  submitting  a  bid 
from  an  address  outside  the  United 
States,  including  Puerto  Rico,  American 
Samoa,  the  Canal  Zone,  and  the  Virgin 
Islands.  ’The  term  also  includes  firms 
known  to  have  their  principal  places  of 
business  outside  those  areas  regardless 
of  the  pMint  from  which  bids  are  sub¬ 
mitted.  Contractual  relationshlpu,  as 
used  herein,  means  all  purchases,  sales, 
leases,  cooperative  agreements  and 
grants,  except  over-the-counter  pur¬ 
chases  of  $500  or  less.  Approval  of  sub¬ 
contracts  refers  to  approval  which  the 
prime  contractor  is  required  by  his  con¬ 
tract  to  obtain  from  the  contracting 
agency. 

§  4-1.650-4  Reporta. 

Agencies  of  the  Department  will  re¬ 
port  to  the  Department  Debarring  Offi¬ 
cer  names  of  foreign  individuals  or  firms 
which  are  considered  on  the  basis  of  sub¬ 
stantial  evidence  to  have  been  involved 
in: 

(a)  Violations  of  laws  or  regulations 
administered  by  the  agency  relative  to 
production,  processing,  labeling,  grad¬ 
ing.  transportation,  purchase,  sale,  or 
distribution  of  an  agricultural  commod¬ 
ity,  insecticide,  or  other  products; 

(b)  Diversion  of  agricultural  com¬ 
modities  in  violation  of  any  contract 
with,  or  law  or  regulation  administered 
by  the  agency; 

(c)  Fraudulent  or  unethical  conduct, 
gross  negligence,  action  adverse  to  UB. 
Programs;  or 

(d)  Other  improprieties  in  connec¬ 
tion  with  conduct  of  foreign  trade  in¬ 
volving  the  program  mission  of  the 
agency,  where  the  action  reported  is  con¬ 
sidered  sufficient  to  render  the  firm  or 
individual  unsatisfactory  as  a  trading 
partner  for  the  United  States. 

The  report  diould  Include  a  full  expla¬ 
nation  of  the  facts  and  circumstances 
ui>on  which  it  is  based,  including  copies 
of  documents  where  iqiplicable. 

§  4—1.650—5  Action  by  Department  De¬ 
barring  Officer. 

’The  Department  Debarring  Officer  will : 

(a)  ’Transmit  the  information  reported 
under  I  4-1.650-4  to  the  Economic  De¬ 
fense  Advisory  Committee,  through  the 
Department  liaison  representative. 

(b)  Retain  on  file  the  information  re¬ 
ported  under  |  4-1.650-4. 

(c)  Maintain  on  file  a  current  copy  of 
the  Economic  Defense  List,  and  the  lists 
of  offshore  suppliers  to  whom  contracts 
will  not  be  awarded  published  by  the 
Department  of  Defense. 

(d)  Take  further  action  as  Indicated 
in  9  4-1.650-6  whenever  it  is  proposed  to 
enter  a  contractual  relationship  with  a 
foreign  Individual  or  firm. 

§  4-1.650-6  dearance  of  foreign  firms 

or  individuals. 

(a)  Checking  published  lists.  Agen¬ 
cies  will  check  the  Department  list  of 
debarred  and  suqiended  Udders  (Plant 
and  Operations  Memorandum  No.  24) 
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to  see  if  the  firm  or  individual  proposed 
for  a  contractual  relationship  is  listed 
thereon.  This  includes  names  listed  by 
the  Comptroller  General  and  OSA. 
While  foreign  firms  or  individuals  rarely 
appear  on  this  list,  they  are  subject  to 
such  listing.  Exceptions  to  adminis¬ 
trative  debarments  listed  thereon  may 
be  made  by  the  Department  Debarring 
Oflacer.  No  exceptions  may  be  made  to 
other  ts^pes  of  debarments  included  in 
this  list. 

(b)  Clearance  with  the  Office  of  Plant 
and  Operations.  Before  entering  into  a 
contractual  relationship  or  approving  a 
subcontract  with  a  foreign  firm  not 
listed  in  Plant  and  Operations  Memo¬ 
randum  No.  24,  agencies  shall  furnish 
the  OflBce  of  Plant  and  Operations  in¬ 
formation  as  follows: 

( 1 )  The  name  and  address  of  the  indi¬ 
vidual  or  firm  involved. 

(2)  The  names  and  addresses  of  all 
known  firms  or  Individuals  having  a 
controlling  interest  or  de  facto  control 
through  other  means  of  the  proposed 
contractor,  subcontractor,  lessor,  co- 
operator,  or  grantee. 

In  obtaining  clearance  for  a  proposed 
prime  contract,  any  known  foreign  sub¬ 
contractors  to  be  employed  in  the  work 
shall  be  included.  However,  it  is  not 
necessary  to  delay  contracts  while  at¬ 
tempting  to  learn  the  names  of  prospec¬ 
tive  subcontractors. 

(c)  Action  by  Office  of  Plant  and  Op¬ 
erations.  The  Oflace  of  Plant  and 
erations  will  check  the  lists  referred  to 
in  §  4-1.650-5  and  advise,  by  telegraph 
or  cable  if  requested,  whether  or  not  the 
proposed  foreign  individual  or  firm  is 
listed.  If  it  is,  the  agency  will  explore 
possible  use  of  other  individuals  or  firms 
and  other  alternatives.  If  essential  ac¬ 
tivities  would  be  substantially  impaired 
through  failure  to  enter  into  the  pro¬ 
posed  relationship  with  the  listed  for¬ 
eign  individual  or  firm,  the  agency  will 
so  advise  the  Office  of  Plant  and  Opera¬ 
tions,  with  a  full  statement  of  the  facts. 
The  Department  Debarring  Officer  will 
then  determine  and  advise  whether  or 
not  the  proposed  transaction  may  be 
made.  He  shall  not  authorize  transac¬ 
tions  with  foreign  nationals  without  per¬ 
mission  of  the  Secretary  of  the  Treasury. 
He  shall  not  authorize  transactions  with 
foreign  individuals  or  firms  subject  to 
administrative  action  by  Washington 
headquarters  of  other  agencies  without 
consulting  such  headquarters. 

2.  A  new  Subpart  is  inserted  as 
follows: 

Swbpart  4— 6.51— PwrchoM  From  Foreign  Firms 
or  Individuals 

Sec. 

4-6.6100  Sc(^. 

4-6.5101  Debarred  or  suspended  foreign  In¬ 
dividuals  or  firms,  are  those  sub¬ 
ject  to  administrative  action  by 
other  agencies. 

§  4—6.5100  Scope. 

This  subpart  sets  forth  restrictions  (m 
purchases  from  foreign  firms  and 
individuals. 


§  4—6.5101  Debarred  or  suspended  for¬ 
eign  individuals  or  firms,  and  those 
subject  to  administrative  action  by 
other  agencies. 

See  restrictions  in  $  4-1.650  concern¬ 
ing  transactions  with  foreign  Individuals 
or  firms. 

Done  at  Washington,  D.C..  this  26th 
day  of  March  1966. 

Joseph  M.  Robertson, 
Assistant  Secretary 
for  Administration. 

[F.R.  Doc.  66-6038;  Filed,  June  1,  1966; 

8:48  a.m.) 


Chapter  8 — ^Veterans  Administration 

MISCELLANEOUS  AMENDMENTS 
TO  CHAPTER 

The  following  amendments  are  made 
in  Chapter  8: 

PART  8-1— GENERAL 

1.  In  Part  8-1,  S  8-l.^-3  (formerly 
S  8-2.404-2 (b).  as  amendra)  is  added  to 
read  as  follows: 

§  8—1.302—3  Contracts  between  the  Gov¬ 
ernment  and  Government  employees 
or  business  concerns  substantially 
owned  or  controlled  by  Government 
employees. 

Excepting  those  contracts  which  per¬ 
tain  to  the  sale  of  manual  arts  and  occu¬ 
pational  therapy  products.  Veterans 
Administration  CJontracting  Officers  will, 
prior  to  entering  into  a  contract  with 
Government  employees  or  business  con¬ 
cerns  substantially  owned  or  controlled 
by  Government  employees,  make  the  fol¬ 
lowing  written  determinations,  approved 
by  the  head  of  the  station : 

(a)  The  requirements  of  the  Govern¬ 
ment  cannot  reasonably  be  otherwise 
supplied. 

(b)  There  is  neither  a  confilct  of  inter¬ 
est  nor  a'  potential  confilct  of  interest 
in  the  performance  of  such  contract. 
These  determinations  will  be  made  a  part 
of  the  contract  file. 


PART  8-2— PROCUREMENT  BY 
FORMAL  ADVERTISING 

2.  In  Part  8-2,  S  8-2.404-2  is  revised 
to  read  as  follows: 

§  8-2.404—2  Rejection  of  individual 
bids. 

Questions  Involving  the  responsiveness 
of  a  bid  which  cannot  be  resolved  by  the 
Contracting  Officer  may  be  submitted  di¬ 
rectly  to  the  ComptroUer  G^eral,  ac- 
C(xnpanled  by  a  copy  of  the  pertinent 
documents.  A  coi>y  of  each  submisskm 
will  be  forwarded  to  the  Director,  Supply 
Management  Service. 

(Sec.  305(c).  63  Stat.  390,  as  amended,  40 
UR.O.  480(C):  eec.  210(c),  72  SUt.  1114,  88 
VS.C.  310(c) ) 


These  regulations  are  effective  imme¬ 
diately. 

Approved:  May  26, 1966. 

By  direction  of  the  Administrator. 

[seal]  a.  H.  Monk, 

Associate  Deputy  Administrator. 

[FJl.  Doc.  66-6025;  Filed,  June  1,  1966; 
8:47  am.] 


PART  8-1— GENERAL 
Miscellaneous  Amendments 

1.  ^Part  8-1,  S  8-1.350  is  amended  to 
read  as  follows: 

§  8—1.350  Government  commercial  or 
industrial  activities. 

(a)  For  the  purpose  of  these  procure¬ 
ment  regulations,  a  “Government  com¬ 
mercial  or  industrial  activity”  is  defined 
as  an  activity  operated  and  managed  by 
a  Government  agency  and  which  pro¬ 
duces  a  product  or  service  for  the  Gov¬ 
ernment’s  own  use  that  is  obtainable 
from  a  private  source,  i.e.  bakery,  laun¬ 
dry,  dry-cleaning  plant,  etc. 

(b)  A  Government  commercial  or  in¬ 
dustrial  activity  will  not  be  initiated, 
reactivated,  expanded,  modernized  or 
replaced  which  involves  an  additional 
capital  investment  of  $25,000  or  more,  or 
additional  annual  costs  of  production  of 
$50,000  or  more,  without  the  prior  ap¬ 
proval  of  the  Administrator  or  his  desig¬ 
nee.  Bureau  of  the  Budget  Circular  A- 
76.  dated  March  3,  1966,  sets  forth  the 
criteria  for  making  the  determination  as 
to  whether  commercial  or  Government 
commercial  activity  source  will  be  utilized 
for  the  required  product  or  service. 

(c)  Products  or  services  which  involve 
less  than  $25,000  additional  capital  in¬ 
vestment  or  $50,000  additional  annual 
costs  of  production  may  be  procured  from 
a  Government  commercial  or  industrial 
activity,  provided  it  is  not  necessary  to 
initiate,  reactivate,  expand,  modernize  or 
replace  such  activity,  or  from  commercial 
sources  as  deemed  appre^riate  by  the 
Contracting  Officer  and  the  official  re¬ 
questing  the  product  or  service.  No  cost 
comparison  need  be  made  unless  there 
is  reason  to  believe  that  inadequate  com¬ 
petition  or  other  factors  are  causing 
cmnmercial  prices  to  be  unreastmable. 

(d)  When  the  head  of  a  field  station, 
department  head  or  staff  officer  believes 
that  the  establishment,  reactivation,  ex¬ 
pansion,  modernization  or  replacement 
of  a  Government  commercial  or  indus- 
Odal  activity  would  be  advantageous  to 
the  Government,  a  request  supported  by 
a  full  justification  will  be  forwarded 
through  channels  to  the  Administrator 
or  his  designee  for  a  determination. 

(e)  In  no  instance  will  ctmtracts  be 
entered  into  in  order  to  reduce  or  hold 
down  Veterans  Administration  employ¬ 
ment. 
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2.  Section  8-1.350-3  is  revoked. 

§  ft-1. 350-3  Exemptions.  [Revoked] 
(Sec.  306(c).  63  Stat.  390,  as  amended,  40 
U.S.C.  486(c);  sec.  310(c)  73  SUt.  1114,  38 
U.S.C.  310(c) ) 

This  regulation  is  effective  immedi¬ 
ately. 

Approved:  May  25, 1966. 

By  directicm  of  the  Administrator. 

[seal]  a.  H.  Monk, 

Associate  Deputy  Administrator. 

|PJl.  Doc.  66-6036:  FUed,  June  1,  1066; 
8:47  am.] 


Title  17— COMMODITY  AND 
SECURITIES  EXCHANGES 

Chapter  II — Securities  and  Exchange 
Commission 

[Release  40-301,  AS-103) 

PART  211— INTERPRETATIVE  RE¬ 
LEASES  RELATING  TO  ACCOUNT¬ 
ING  MATTERS  (ACCOUNTING  SE¬ 
RIES  RELEASES) 

PART  276— INTERPRETATIVE  RE¬ 
LEASES  RELATING  TO  INVESTMENT 
ADVISERS  ACT  OF  1940  AND  GEN¬ 
ERAL  RULES  AND  REGULATIONS 
THEREUNDER 

Nature  of  Examination  Required  To 
Be  Made  of  Funds  and  Securities 
Held  in  Custody  of  investment  Ad¬ 
visers  and  Related  Accountant's 
Certificate 

Review  of  accountants’  certificates  filed 
under  paragraph  (a)  (5)  of  Rule  206(4)- 
2  (17  CFR  275.206(4) -2)  under  the  In¬ 
vestment  Advisers  Act  of  1940,  which  re¬ 
quires  that  at  least  once  a  year  an 
Independent  public  accountant  shall 
verify  by  actual  examination  all  funds 
and  securities  of  clients  held  by  an  in¬ 
vestment  adviser,  indicates  a  wide  varia¬ 
tion  in  the  scope  of  the  examinations 
made  and  the  content  of  the  account¬ 
ants’  certificates.  Under  the  circum¬ 
stances,  the  Securities  and  Ebcchange 
Commi^on  deems  it  appropriate  to  de¬ 
scribe  Uie  nature  of  the  examination  to 
be  made  and  the  content  of  the  account¬ 
ant’s  certificate. 

Rule  204-2 (b)  (17  CFR  275.204-2)  un¬ 
der  the  Investment  Advisers  Act  of  1940 
specifically  requires  that  an  investment 
adviser  who  has  custody  or  possession  of 
funds  smd/or  securities  of  any  client  must 
record  all  transactions  for  such  clients  in 
a  journal  and  in  separate  ledger  accounts 
for  each  client  smd  must  maintain  copies 
of  confirmations  of  all  transactions  in 
such  accoimts  and  a  positiem  record  for 
each  security  in  which  a  client  hsis  an  in¬ 
terest.  In  addition.  Rule  206(4)-2(a) 
provides,  in  genersd.  Uiat  it  shall  con¬ 
stitute  a  fraudulmt,  deceptive,  or  manip¬ 
ulative  act  or  practice  for  any  invest¬ 
ment  adviser  who  has  custody  or  posses¬ 
sion  of  funds  or  securities  of  clients  to  do 


any  act  or  to  tsd^e  any  action  with  re¬ 
spect  to  any  such  funds  or  securities  un¬ 
less  (1)  all  such  securities  are  segregated, 
marked  for  identification,  and  held  in 
SEif keeping  in  a  reasonsUsly  side  place; 
(2)  the  fimds  are  deposited  in  (me  or 
more  bsmk  accounts,  in  the  name  of  the 
investment  adviser  as  agent  or  trustee 
for  clients,  which  contain  (mly  clients’ 
funds  and  certsiin  appropriate  records 
with  respect  thereto  are  maintained;  (3) 
immediately  after  aci^pting  such  funds 
and  securities  the  Investment  adviser 
notifies  the  client  in  writing  of  the  place 
and  manner  in  which  they  will  be  main¬ 
tained;  (4)  not  less  frequently  than  once 
every  3-month  perl(xl  each  client  is  sent 
an  itemized  statement  showing  the  debits, 
credits,  and  transactions  in  his  account 
during  the  period  and  the  funds  and 
securities  held  at  the  end  of  the  perl(xl; 
and  (5)  at  least  once  each  calendar  year 
all  such  funds  and  securities  are  verified 
in  an  unannounced  examination  by  an 
independent  public  accountant  and  a 
certificate  of  the  accountant  reporting 
on  such  examination  is  filed  with  the 
Commission.' 

In  order  to  make  an  appropriate  ex¬ 
amination  the  independent  public  ac¬ 
countant,  at  a  date  chosen  by  him  and 
without  prior  notice  to  the  investment 
adviser,  should  make  a  physical  exami¬ 
nation  of  securities  and  obtain  confirma¬ 
tion  as  appropriate;  should  obtain 
confirmation  of  funds  (m  deposit  in 
banks;  and  should  reconcile  the  physical 
count  and  confirmations  to  the  bo(^ 
and  records.  These  b(x^  and  records 
should  be  verified  by  adequate  examina¬ 
tion  of  the  security  records  and  trans¬ 
actions  since  the  last  examination  and 
by  obtaining  from  clients  written  confir¬ 
mation  of  the  funds  and  securities  in  the 
clients’  accounts  as  of  the  date  of  the 
physical  examination.  If  clients’  ac¬ 
counts  have  been  closed  or  seciulties  or 
funds  of  such  clients  have  been  returned 
since  the  last  examination,  these  should 
be  confirmed  on  a  test  basis.  Such 
additional  audit  procedures  as  the  ac¬ 
countant  deems  necessary  imder  the 
circiunstances  should,  of  course,  also  be 
performed. 

’The  accountant’s  certificate  should 
comply  with  the  usual  technical  require¬ 
ments  as  to  dating,  salutation,  and  man¬ 
ual  signature  and  should  include  in 
general  terms  an  appropriate  descrip¬ 
tion  of  the  sc<H>e  of  the  physical  exami¬ 
nation  of  the  securities  and  examination 
of  the  related  b(x>ks  and  records.  In 
addition,  the  certificate  should  set  forth ; 


*Rul«  306(4)-3(a)  Is  not  applicable,  how¬ 
ever,  to  any  Investment  adviser  who  Is  also 
registered  as  a  broker-dealer  under  section  15 
of  the  Securities  Kxchange  Act  of  1934  If  (1) 
such  broker-dealer  Is  subject  to  and  In  com¬ 
pliance  with  Rule  16c3-l  (17  CFR  340.16c3-l) 
under  the  Securities  Exchange  Act  at  1934,  or 
(3)  such  broker-dealer  Is  a  member  at  an  ex¬ 
change  whose  members  are  exempt  from  Rule 
15c3-l  under  the  provisions  of  paragraph 
(b)  (3)  thereof,  and  such  broker-dealer  is  In 
compliance  with  all  rules  and  settled  prac¬ 
tices  of  such  exchange  Imposing  require¬ 
ments  with  respect  to  financial  responsibility 
and  the  segregation  of  funds  or  securities 
carried  for  the  account  of  customers. 


(a)  The  date  of  the  physical  count 
and  confirmation  of  balances  of  clients’ 
accounts; 

(b)  A  clear  designation  of  the  place 
and  manner  in  which  funds  and  securi¬ 
ties  are  maintained; 

(c)  Whether  the  examination  was 
made  without  prior  notice  to  the  ad¬ 
viser;  and 

(d)  ’The  results  of  the  examination 
including  an  expression  of  opinion  as 
to  whether,  with  reflect  to  the  rules 
under  the  Investment  Advisers  Act  of 
1940  (17  CFR  Part  275),  the  Investment 
adviser  was  in  ccmipllance  with  para¬ 
graph  (a)  (1)  and  (2)  of  Rule  206(4)-2 
as  at  the  examination  date  and  had  been 
complying  with  Rule  204-2  (b)  during 
the  period  since  the  prior  examination 
date;  and  whether,  in  (xinnectloi.  with 
the  examination,  anything  came  to  the 
accountant’s  attention  which  caused  him 
to  believe  that  the  Investment  adviser 
had  not  been  complying  with  paragraph 
(a)  (3)  and  (4)  of  Rule  206(4)-2  during 
the  period  since  the  prior  examination 
date.  Any  material  inadequacies  found 
to  exist  in  the  books,  records,  and  safe¬ 
keeping  facilities  referred  to  in  this 
paragraph  (d)  should  be  identified  and 
any  corrective  action  taken  or  proposed 
should  be  indicated. 

The  rule  requires  that  the  account¬ 
ant’s  certificate  be  filed  with  the  Com¬ 
mission  promptly  after  the  completion 
of  the  examination.  It  is  suggested  that 
the  certificate  be  filed  in  duplicate  at  the 
regional  office  of  the  Commission  for 
the  region  in  which  the  adviser  has  his 
principal  place  of  business. 

By  the  Commission. 


[seal] 

May  26.  1966. 


Orval  L.  DdBois, 
Secretary. 


(Fit.  Doc.  66-6010;  FUed,  June  1.  1966; 
8:46  a.ni.) 


Title  47— TELECOMMUNICATION 

Chapter  I — Federal  Communications 
Commission 

IFCX)  66-467;  RM-8661 

PART  18— INDUSTRIAL,  SCIENTIFIC, 
AND  MEDICAL  EQUIPMENT 

Ultrasonic  Equipment 

1.  At  a  session  of  the  Federal  Com¬ 
munications  Commission  held  at  its  of¬ 
fices  in  Washington,  D.C.,  on  the  25th  day 
of  May  1966; 

2.  The  Commission  has  before  it  a 
petition  from  the  Westlnghouse  Electric 
Corp.,  RM-865,  for  amendment  of  Part 
18  of  the  rules  to  provide  for  prototype 
certification  of  ultrasonic  equipment. 
’The  present  rules  permit  nonlicxnsed 
operation  of  ultrasonic  equipment  if  the 
equipment  meets  the  te<duil<»il  specifi¬ 
cations  in  the  rules  and  if  it  has  either 
been  type  aniroved  or  has  been  certifi¬ 
cated  at  the  site  of  installation  to  indi¬ 
cate  that  It  does,  in  fact,  meet  the  tech¬ 
nical  specifications. 
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3.  On  June  16,  1965,  the  Commission 
amended  Part  18  of  the  rules  to  provide 
for  a  new  prototype  certification  proce¬ 
dure  for  industrial  heating  equipment 
and  simultaneously  revised  PCC  Form 
724  to  accommodate  this  new  procedure. 
Petitioner  requests  further  amendment 
of  Part  18  to  provide  for  similar  proto- 
t3q>e  certification  for  ultrasonic  equip¬ 
ment.  Such  an  amendment  would  be  in 
accord  with  the  Commission’s  plan  for 
clarifying  and  simplifying  the  procedures 
in  Part  18. 

4.  The  Commission  has  reviewed  the 
prototype  certification  procedure  for  in¬ 
dustrial  heating  equipment  and  has  de¬ 
termined  that  ultrasonic  equipment  may 
be  prototjrpe  certificated  under  the  same 
procedure.  Therefore,  Part  18  is  being 
amended  by  adding  a  new  S  18.83  which 
will  provide  for  prototsrpe  certification  of 
ultrasonic  equipment. 

5.  A  manufacturer  wishing  to  obtain 
prototsrpe  certification  of  ultrasonic 
equipment  will  submit  to  the  Commis¬ 
sion's  Washington  office  one  copy  of 
completed  Part  III  of  PCC  Form  724, 
Certification  Regarding  Measurements, 
together  with  a  report  of  measurements 
determining  that  the  prototype  equip¬ 
ment  complies  with  the  rules.  The 
manufacturer  may  then  identify  pro¬ 
duction  units  which  are  similar  to  the 
protot3q>e  by  providing  a  certification 
seal  for  each  unit.  In  order  to  certificate 
these  units,  the  purchaser  will  be  re¬ 
quired  to  complete  and  file  with  the  Com¬ 
mission’s  Washington  office,  and  also 
with  the  appropriate  field  office.  Part  I 
of  FCC  Form  724,  Certification  Regard¬ 
ing  Operation  (and,  when  applicable. 
Part  n.  Certification  by  Corporation 
Concerning  Signature  of  Elmployee), 
certifying  that  the  manufacturer’s  in¬ 
stallation  instructions  have  been 
followed. 

6.  The  effect  of  this  amendment  will 
be  beneficial  to  both  the  Commission  and 
the  public  since  it  will  obviate  the  neces¬ 
sity  for  measuring  radiation  at  each  site 
where  ultrasonic  equipment  similar  to  a 
certificated  prototype  is  installed.  Thus, 
where  the  prototype  certification  proce¬ 
dures  are  used,  it  will  no  longer  be  nec¬ 
essary  to  file  with  the  Commission’s 
Washington  office,  and  the  appropriate 
field  office,  copies  of  the  multi-page 
measurements  report  which  are  presently 
required  for  each  unit  of  ultrasonics 
equipment  which  is  installed  and  oper¬ 
ated.  This  will  result  in  a  saving  of  proc¬ 
essing  time  and  filing  speuce  for  the 
Commission. 

7.  Since  the  amendment  adopted  here¬ 
in  imposes  no  new  requirements  but 
provides  an  additional  procedure  fm* 
certification  of  ultrastmic  equipment, 
compliance  with  the  notice,  procedural, 
and  effective  date  provisions  of  section 
4  of  the  Administrative  Procedure  Act  is 
unnecessary. 

8.  In  view  of  the  foregoing,  and  pur¬ 
suant  to  authority  contained  in  secUcms 
4(1)  and  303(r)  of  the  Communications 
Act  of  1934,  as  amended:  It  it  ordered. 
That  effective  June  3. 1966,  Part  18  of  the 
Commission’s  rules  is  amended  as  set 
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forth  below  and  the  proceedings  in  RM- 
865  are  terminated. 

(Sec.  4,  48  Stat.  1086.  w  amended;  47  UB.C. 
iS4.  Interprets  or  applies  sec.  303,  48  Stat. 
1083,  as  amended;  47  T7.S.C.  303) 

Released:  May  27,  1966. 

Feokral  Comuttnications 
Commission, 

[seal]  Ben  F.  Waple, 

Secretary. 

Part  18  is  amended  by  the  addition  of 
new  S  18.83: 

§  18.83  Prototype  rcrtiilration  permit¬ 
ted. 

(a)  Provision  for  prototype  certifica¬ 
tion  is  made  on  the  basis  that  production 
units  can  be  expected  to  exhibit  the  same 
radiation  characteristics  as  those  of  the 
prototype.  Acceptance  of  prototype 
certification  is  based  on  representations 
and  measurements  made  by  the  manu¬ 
facturer  of  ultrasonic  equipment. 

(b)  Ultrasonic  equipment  may  be  pro¬ 
totype  certificated  under  the  same  pro¬ 
cedure  provided  for  industrial  heating 
equipment  in  ${  18.125  and  18.126.  The 
technical  limitations  for  ultrasonic 
equipment  in  1 18.72  shall  apply,  and 
the  reixirt  of  measurements  shall  include 
a  showing  of  capability  of  compliance 
with  the  requirements  of  S  18.72(e). 

(c)  Certification  of  ultrasonic  equip¬ 
ment  which  carries  the  manufacturer’s 
prototype  certification  label  shall  be 
made  pursuant  to  S  18.116  (a)  and  (b). 

(Sec.  4.  48  Stat.  1066,  as  amended;  47  U.S.C. 
154.  Interprets  or  applies  sec.  303,  48  Stat. 
1082,  as  amended;  47  UB.C.  303) 

(P.R.  Doc.  66-6049;  Filed,  June  1,  1966; 
8:49  a.m.I 


[Docket  No.  14895,  etc.;  FCC  66-456] 

PART  21— DOMESTIC  PUBLIC  RADIO 
SERVICES  (OTHER  THAN  MARITIME 
MOBILE) 

PART  74— EXPERIMENTAL,  AUXIL¬ 
IARY  AND  SPECIAL  BROADCAST 
SERVICES 

PART  91— INDUSTRIAL  RADIO 
SERVICES 

Memorandum  Opinion  and  Order 
Denying  Petitions  for  Stay 

In  the  matter  of  amendment  of  Sub¬ 
part  L,  Part  91,  to  adopt  rules  and  regu¬ 
lations  to  govern  the  grant  of  authoriza¬ 
tions  in  the  Business  Radio  Service  for 
microwave  stations  to  relay  television 
signals  to  community  antenna  systems. 
Docket  No.  14895;  amendment  of  Sub¬ 
part  I,  Part  21,  to  adopt  rules  and  regu¬ 
lations  to  govern  the  grant  of  authoriza¬ 
tions  in  the  Domestic  Public  Point-to- 
Point  Microwave  Radio  Service  for  micro- 
wave  stations  used  to  relay  television 
broadcast  signals  to  community  antenna 
television  systems.  Docket  No.  15233; 
amendment  ct  Parts  21,  74,  and  91  to 
adopt  rules  and  regulations  rating  to 
the  distribution  of  television  broadcast 
signals  by  community  antenna  television 


REGISTER,  VOL.  31,  NO.  1 06— THURSDAY,  JUNE 


systems,  and  related  matters.  Docket  No. 
15971  (RM  Nos.  636,  672,  742,  755,  and 
766). 

1.  The  Commission  has  before  it  for 
consideration  seven  petitions  for  stay  of 
the  effective  dates  of  the  second  report 
and  order  in  Docket  Nos.  14895,  15233, 
and  15971,  31  F.R.  4540,  2  FCC  2d  725, 
filed  by:  (1)  Cikix  Broculcastlng  Corp. 
and  Cox  Cablevision  Corp;  (2)  Cosmos 
Broadcasting  Corp.  and  Cosmos  Cable- 
vision  Corp.;  (3)  Television  Communica¬ 
tions  Corp.;  (4)  Columbus  Broadcasting 
Co.,  Inc.,  and  Chattahoochee  Valley 
CATV.  Inc.;  (5)  Buckeye  Cablevision. 
Inc.;  (6)  Newhouse  Broadcasting  Corp., 
New-Channels  Corp.,  Delhi  Video,  Inc., 
Cabletron,  Inc.,  and  Cablevision  Co.  of 
Anniston;  and  (7)  The  Jerrold  Corp., 
Jerrold  Electronics  Corp.,  Ottawa  ’IV 
Cable  Co.,  Inc.,  Streator  TV  Cable  Co., 
Inc.,  Logansport  TV  Cable  Co.,  Inc., 
Pontiac  TV  Cable  Co.,  Inc.,  Greater 
Lafayette  TV  Cable  Co.,  Inc.,  Florida 
TV  Cable  Inc.,  Amsterdam  TV  Cable  Co., 
Gloversville  TV  Cable  Co.,  Inc.,  Johns¬ 
town  TV  Cable  Co..  Inc.,  Mohican  TV 
Cable  Corp.,  Alpine  Cable  Television, 
Inc.,  Alice  Cable  Television  Corp.,  Mc¬ 
Allen  Cable  Television  Corp.,  and  Perfect 
TV.  Inc.  Petitioners  request  the  Com¬ 
mission  to  stay  enforcement  of  the  rules 
promulgated  in  the  second  report  until 
resolution  of  their  concurrently  filed  pe¬ 
titions  for  reconsideration  and  until 
final  adjudication  of  appeals  from  the 
second  report  or  action  by  Congress, 
whichever  should  occur  first.' 

2.  In  support  of  their  requests  for  stay, 
petitioners  assert  generally,  without  qie- 
cific  factual  detail,  that  their  interests 
and  those  of  their  subscribers  will  be  im¬ 
mediately  and  irreparably  adversely 
affected  unless  a  stay  is  granted  because 
petitioners  may  be  forced  to  delete  cer¬ 
tain  signals  from  their  existing  CATV 
systems,  be  denied  the  rlgh  to  carry  cer¬ 
tain  signals  on  proposed  CATV  systems, 
and  may  lose  considerable  funds  ex¬ 
pended  in  connection  with  present  and 
proposed  CATV  investments,  all  of  which 
will  injure  the  public’s  reception  of  muti- 
ple  tdevlslMi  signals.  It  is  further  al¬ 
leged  that  substantial  legal  questions 
are  raised  by  petitioners’  petitions  for 
reconsideration  with  respect  to  the  Com¬ 
mission’s  assertion  of  jurisdiction  and  the 
manner  in  which  the  rules  were  imple¬ 
mented.  In  view  of  the  highly  contested 
nature  of  the  Commission’s  jurisdictional 
and  other  actions,  the  pending  court  ap¬ 
peals  from  the  second  report  and  the 
likelihood  (rf  further  appeals,  petitioners 
assert  that  the  Commission  should  stay 
the  effectiveness  of  the  rules  pending  a 
decision  on  the  several  petitions  for  re¬ 
consideration  and/or  on  the  several  ap¬ 
peals  already  filed  and  to  subsequently 


*  Except  for  Buckeye  CableTlsion,  Inc.,  peti¬ 
tioners  make  Identical  points  In  their  petl- 
tloDs  for  stay  and  reconsideration  and  request 
the  same  relltf .  Buckeye  seeks  a  stay  of  en¬ 
forcement  of  the  rules  and  the  cease  and 
desist  proceedings  In  Docket  No.  16551,  as 
to  Buckeye,  pending  final  orders  detMmlnlng 
the  validity  of  such  rules,  the  related  en¬ 
forcement  proceedings  against  it,  and  Its 
petition  for  waiver  (Kle  No.  CATV  100-5). 
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filed,  or  until  final  determination  by  the 
Congress  of  legislative  proposals  In  this 
field. 

A.  The  Carriage  and  Nondupucation 
Rules 

3.  Although  petitioners  seek  a  stay  of 
the  effectiveness  of  all  the  rules  promul¬ 
gated  in  the  second  report  and  order, 
their  petitions  for  reconsideration  do  not 
challenge  the  substantive  provisions  of 
the  carriage  and  nonduplication  rules. 
Apart  from  asserting  generally  that  Ju¬ 
risdiction  is  lacking  and  that  evidentiary 
hearing  or  oral  testimony  was  required, 
petitioners  direct  their  contentions  pri¬ 
marily  toward  8  74.1107  of  the  rules  gov¬ 
erning  distant  signals  in  major  markets. 

4.  A  preliminary  examination  of  the 
petitions  for  reconsideration  does  not  dis¬ 
close  any  substantial  likelihood  that 
petitioners  will  prevail  on  merits  of  their 
jurisdictional  argument.  The  petitions 
merely  reiterate  contentions  which  we 
have  already  considered  and  rejected  in 
the  Second  Report  (2  FCC  2d  at  728- 
734,  793-797).  Nothing  new  hsis  been 
presented  to  alter  our  conviction  that 
"the  case  for  present  Jurisdiction  is  a 
strong  (Hie"  (2  FCC  2d  at  733). 

5.  Nor  are  petitioners  likely  to  prevail 
on  the  merits  of  their  argument  that 
promulgation  of  the  rules  on  the  basis 
of  the  rule  making  proceeding,  without 
conducting  a  full  evidentiary  hearing  or 
hearing  oral  argument,  was  violative  of 
due  process.  As  petitioners  (xincede,  the 
Administrative  Prcxiedure  Act  does  not 
require  oral  testimony  or  oral  argument 
in  rule  making  proceedings.  The  due 
process  requirement  of  the  Fifth  Amend¬ 
ment  "is  not  technical”;  "Argument  may 
be  oral  or  written”,  so  long  as  there  is  a 
“hearing  in  a  substantial  sense”.  Mor¬ 
gan  V.  United  States,  298  n.S.  468,  481; 
Inland  Empire  Council  v.  Millis,  325  U.S. 
697,  710;  FCC  V.  WJR,  337  U.S.  265. 
Petitioners  do  not  point  to  any  evidence 
or  argument  which  they  have  been  pre¬ 
cluded  from  adducing.  All  Interested 
persons  were  accorded  a  full  opportunity 
to  present  factual  material  and  policy 
arguments  in  written  form  and  to  reply 
to  the  comments  of  others  before  the 
rules  were  promulgated. 

6.  We  concluded  in  Part  I  of  the  Sec¬ 
ond  Report  that  a  general  evidentiary 
hearing  on  the  carriage  and  non-dupli¬ 
cation  rules  would  serve  no  useful  pur¬ 
pose  (2  FCC  2d  at  744).  Moreover,  the 
top  100  markets  procedure  adopted  in 
8  74.1107  does  accord  the  persons  affected 
a  full  evidentiary  hearing  "in  the  context 
of  the  particular  request  and  the  par¬ 
ticular  situation”,  a  procedure  which  we 
considered  better  suited  to  promote  the 
public  interest  than  a  hearing  of  an 
overall  nature  (2  FCC  2d  at  782).  And 
provision  has  been  made  in  8  74.1109  for 
evidentiary  hearing,  where  appropriate, 
in  individual  situations  involving  the  ap¬ 
plicability  of  the  carriage  and  ncm- 
duplication  rules  and  in  other  appro¬ 
priate  situations  not  coming  under  the 


mandatory  hearing  requirement  in 
I  74.1107(a).* 

7.  Petitioners  have  also  failed  to  show 
that  a  stay  of  the  ^ectiveness  of  the 
carriage  and  nonduplication  rules  is 
necessary  to  preserve  th^  or  the  public 
fnnn  irreparable  Injury.  We  conUuded 
in  the  First  and  Second  Reports  that 
these  provisions  generally  are  necessary 
to  protect  the  public  Interest  and  "need 
Impose  no  substantial  burden  on  the 
ordinary  CATV  operator  or  his  sub¬ 
scribers.”  First  Report  and  Order  in 
Docket  Nos.  14895  and  15233,  38  FCC 
683,  713-715;  Second  Report,  2  FCC  2d 
at  735-737,  747-749.  The  ad  h<x:  pro¬ 
cedures  in  Section  74.1109  afford  an  ade¬ 
quate  avenue  for  obtaining  appropriate 
relief  in  individual  situations.  Indeed, 
the  rules  were  not  made  effective  as  to 
existing  off-thc-air  systems  for  an  addi¬ 
tional  60-day  period  to  facilitate  requests 
for  waiver,  our  aim  being  to  "allow  an 
orderly  transition  period  for  the  rela¬ 
tively  small  number  of  systems  with' lim¬ 
ited  channel  capacity  whose  viability 
might  be  Jeopardized  by  immediate  ap¬ 
plication  of  ^e  rules,  or  where  existing 
service  to  CATV  subscribers  would  be 
unduly  disrupted”  (Second  Report,  2 
FCC  2d  at  768,  789).  See  also.  Memo¬ 
randum  Opinion  and  Order  in  Docket 
No.  15971,  Issued  on  April  21,  1966,  FCC 
66-354.*  We  emphasized  that  "we  in¬ 
tend  to  make  every  effort,  consistent  with 
the  public  interest,  to  avoid  disrupting 
existing  service  to  the  public  in  applying 
the  carriage  provisions  of  the  rules  to 
systems  now  in  operation”  (Second  Re¬ 
port,  2  FCC  2d  at  753-754). 

8.  In  light  of  the  foregoing,  we  con¬ 
clude  that  the  public  interest  would  be 
served  by  denial  of  the  request  for  stay 
insofar  as  the  general  effectiveness  of 
the  carriage  and  nonduplication  rules 
are  concerned.  Petitioners  have  given 
no  indication  of  their  Individual  circum¬ 
stances  in  their  petitions  for  stay  nor 
have  they  petitioned  for  waiver.** 


*  While  the  Notice  of  Inquiry  and  Notice 
of  Proposed  Rule  Making  (1  FCC  ad  453,  477) 
Indicated  that  the  Clommisslon  "may”  specify 
oral  argument  or  oral  testimony  after  study 
of  the  comments,  it  also  provided  a  shorter 
time  for  comments  on  Part  I  and  par.  60  of 
the  rule  making  and  stated  that  "the  Com¬ 
mission  may  well  spin-off  portions  of  the 
rule  making  for  early  decision,  since  other 
portions  may  require  lengthy  consideration.” 
We  specifically  stated  that  we  would  “reach 
an  early  determination”  on  par.  50  (1  FCC 
2d  at  472).  In  light  of  the  comments  on  Part 
I  and  par.  50,  the  urgent  need  for  prompt 
action  In  the  public  Interest,  and  our  dis¬ 
position  of  these  aspects,  we  decided  against 
oral  procedures  on  the  spun-off  portions. 
However,  further  oral  or  written  procedures 
may  be  specified  on  those  portions  of  Docket 
No.  16971  which  were  not  resolved  In  the 
Second  Report  (see  pars.  51-64  of  the 
Notice) . 

■Where  a  petition  for  waiver  of  the  car¬ 
riage  provisions  Is  filed  on  or  before  June  17, 
1966,  or  within  16  days  after  any  subsequent 
request  for  carriage,  the  system  need  not 
carry  the  station  pending  the  Commission's 
ruling  on  the  petition.  See  I  74.11()9(h)  of 
the  rules. 

Petitioners  Buckeye  and  Cosmos  Cable- 
vlslcm  Corp.  have  filed  petitions  for  waiver  of 
I  74.1107,  but  of  I  74.1103. 


However,  if  hardship  circumstances  exist, 
petitioners’  proper  course  is  to  pursue 
their  available  administrative  remedy. 

B.  SEcnoN  74.1107 

9.  The  petiticms  for  reconsideration 
are  principally  directed  toward  8  74.1107 
of  the  rules.  This  section  prohibits  any 
CATV  system  operating  within  the  pre¬ 
dicted  Grade  A  contour  of  a  televlkon 
broadcast  staticHi  in  the  100  largest  tele¬ 
vision  markets  (as  ranked  by  American 
Research  Bureau  on  the  basis  of  net 
weekly  circulation  for  the  most  recent 
year)  from  extending  the  signal  of  a 
televisicHi  broculcuist  station  beyond  the 
Grade  B  <x>ntour  of  that  station  except 
up(Mi  a  showing,  made  in  evidentiary 
hearing  and  approved  by  the  Ccnninls- 
sion,  that  such  extension  would  be  con¬ 
sistent  with  the  public  interest  and  spe¬ 
cifically  the  establishment  and  healthy 
maintenance  of  television  broadcast 
service  in  the  area.  The  mandatory 
hearing  requlr^ent  does  not  apply  to 
servl(%  being  supplied  by  a  CA'TV  sys¬ 
tem  to  its  subscribers  on  February  15, 
1966,  the  date  on  which  the  Commission 
issued  a  Public  Notice  announcing  that 
such  a  rule  was  being  adopted  (FCC  Pub¬ 
lic  Notice  79927).  Section  74.1107  was 
made  effective  upon  publication  in  the 
Federal  Register  on  March  17,  1966, 
pursuant  to  the  Commission’s  finding 
that  g(X)d  cause  existed  for  immediate 
effectiveness  (Second  Report,  par.  147; 
section  4(c)  of  the  Administrative  Pro¬ 
cedure  Act) . 

10.  Petitioners  claim  that  good  cause 
has  not  been  shown  for  making  the  rule 
effective  on  publication  in  the  Federal 
Register.  They  further  assert  that  the 
rule  by  its  terms  is  retroactive,  arbitrary 
and  unlawful  in  its  application  because 
the  February  15,  1966  "grandfathering” 
date  is  geared  to  our  Public  Notice  of 
February  15,  1966,  which  was  not  pub¬ 
lished  in  the  Federal  Register.  In  addi¬ 
tion,  petiti(Hiers  urge  that  the  Notice  of 
Inquiiy  and  Notice  of  Proposed  Rule 
Making  in  Docket  No.  15971  (30  F.R. 
6078)  did  not  afford  specific  notice  of 
the  grandfather  date  or  of  the  substan¬ 
tive  provisions  of  8  74.1107. 

11.  We  believe  it  Important  to  point 
up  the  issues  presented.  The  first  issue 
is  whether  there  should  be  grandfather¬ 
ing  and  if  so,  the  nature  of  such  grand¬ 
fathering.  A  second,  and  related,  issue 
is  whether  g(X)d  cause  existed  for  making 
the  rule  effective  upon  publication  in  the 
Federal  Register.  We  shall  discuss 
these  issues  in  turn  and  then  treat  the 
questicHi  of  appn^riate  notice  under  the 
Administrative  Procedure  Act. 

12.  The  grandfather  issue:  In  the 
Second  Report  we  found  that  serious 
questions  are  presented  as  to  "whether 
CATV  (H>erations  in  major  [television] 
markets  may  be  of  such  a  nature  or  sig¬ 
nificance  as  to  have  an  adverse  econ(Hnic 
Impact  on  the  establishment  or  mainte¬ 
nance  of  UHF  stations  or  to  require  these 
stations  to  face  substantial  competition 
of  a  patently  unfair  nature”  and  as  to 
"the  relationship,  if  any,  of  pnHMsed 
CATV  operations  on  large  msirkets  and 
the  developmmt  of  pay-TV  in  those 
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markets”  (Second  Report,  2  FCC  2d  at 
781,  770-781),*  We  concluded  that  it  is 
essential  to  examine  such  CATV  opera¬ 
tions  before  they  become  established  or 
well  entrenched  (2  FCC  at  782).  We 
pointed  out  that  such  a  procedure  ac¬ 
cords  with  the  basic  policy  of  the  Ccmi- 
mimications  Act  to  resolve  important 
public  interest  questions  before  conse¬ 
quences  possibly  adverse  to  the  public 
interest  develop  (ibid.).  The  crucial 
consideration  was  that  unless  the  statu¬ 
tory  policy  is  followed  in  this  instance, 
any  adverse  consequences  to  the  pub¬ 
lic  would  be  Irreparable.  For,  as  we 
stated  (2  FCX:  2d  at  782) :  “Once  en¬ 
trenched.  it  is  difficult,  if  not  wholly  im¬ 
practicable  in  light  of  the  disruption 
which  would  result,  to  take  effective  ac¬ 
tion  or  to  attempt  to  roll  bsMsk  the  situa¬ 
tion,  if  it  should  devel(H>  or  be  shown 
that  the  CATV  («)eration  is  inconsistent 
with  the  public  interest.” 

13.  We  found,  therefore,  that  there  are 
important  public  interest  questions  to 
be  resolved  in  these  major  market  situ¬ 
ations.  Since  that  is  so,  we  could  have 
simply  made  our  rule  applicable  upon 
its  effective  date  to  all  CATV  systems, 
without  any  grandfathering;  or,  as 
urged  by  some  of  the  commenting  par¬ 
ties,  we  might  have  grandfathered  only 
those  systems  which  commenced  opera¬ 
tion  to  their  subscribers  before  April  23, 
1965  (the  date  of  issuance  of  our  Notice 
of  Proposed  Rule  Making  in  Docket  No. 
15971).  The  diflBculty  with  such  ap¬ 
proaches.  in  our  judgment,  was  the  very 
substantial  disruption  to  the  CATV 
viewing  public  which  could  result  from 
requiring  a  cessation  of  distant  signal 
service  in  major  markets  significantly 
after  CATV  service  had  been  initiated. 
Some  appropriate  form  of  grandfather¬ 
ing  was  therefore  in  order.  Here  again 
we  might  have  chosen  a  date  such  as 
Jsmuary  1.  1966,  on  the  ground  that 
there  might  not  be  too  much  disruption 
since  systems  which  commenced  opera¬ 
tion  after  that  date  would  not  ordinarily 
have  a  great  number  of  subscribers.  In¬ 
stead.  we  determined  to  take  an  ap¬ 
proach  even  more  liberal  to  the  CATV 
Industry,  and  adopted  the  February  15th 
grandfather  date — ^the  date  on  which 
the  Commission  reached  informal  agree¬ 
ment  on  its  genersd  policy  in  this  area. 
There  was  widespreeul  interest  in  our 
discussion,  both  in  Congress  and  in  the 
industries  involved,  and  we  therefore 
publicly  annoimced  the  overall  course 
we  had  determined  upon. 

14.  There  is  thus  no  question  of  retro¬ 
activity,  as  urged  by  petitioners.  The 
rules  were  made  effective  on  March  17th, 
and  affected  the  operation  of  systems  as 
of  that  date — not  before.  The  real  issue 
put  forth  by  petitioners  in  this  respect 

•  We  need  not  repeat  here  the  detailed  dis¬ 
cussion  In  the  First  and  Second  RepcHts  as 
to  the  Injury  to  the  public  If  UHF  should 
fall  a  second  time  or  as  to  the  InaMUty  of 
C\TV  adequately  to  replace  the  lost  aervloe. 
See  Second  Report,  2  POO  2d  at  735-36,  744- 
775;  Notice  of  Inquiry  and  Notice  of  Proposed 
Rule  Making  In  Docket  No.  15971,  1  FCC  2d 
453,  468  -471;  First  Report,  38  FCC  683.  699- 
701;  Carroll  Broadcasting  Co.  v.  FCC,  228 
F.  2d  440  (C.A.D.C.). 


is  not  retroactivity  but  that  the  Commis¬ 
sion  should  have  grandfathered  all  sys¬ 
tems  as  they  were  operating  on  March 
17th — the  effective  date  of  the  rules  (and 
the  date  of  publication  in  the  Pedckal 
Register).  But,  in  our  judgment,  there 
are  sound  reasons  militating  against 
such  a  course. 

15.  Because  of  the  rapid  pace  of  CATV 
growth,  even  a  postponement  of  several 
weeks  might  have  irrevocably  changed 
the  existing  situation  to  a  substantisd 
degree.  As  set  forth  in  the  Second  Re¬ 
port  (2  FCC  2d  at  771) : 

•  •  •  CATV  growth  has  been  exploalve 
and  gives  every  Indication  of  continuing  Its 
phenomenal  spurt.  In  1959,  there  were 
about  560  CATV  systems,  in  1965  at  the 
time  of  the  first  report,  there  were  about 
1,300  CATV  systems,  and  today — lees  than  a 
year  later — It  Is  estimated  that  there  are  1,566 
(Television  Digest,  Dec.  27,  1965,  at  p.  3). 
Further,  there  are  1,026  CATV  franchises 
which  have  been  recently  granted  but  are 
not  yet  operating  (Ibid.).  The  number  ot 
applications  for  franchises  is  even  larger — 
an  estimated  1,958. 

It  is  now  estimated  that  in  the  first 
3  months  of  1966,  the  period  of  issuance 
of  the  February  15th  Notice  and  the  Sec¬ 
ond  Report,  the  number  of  operating 
systems  increased  to  1,629  and  the  num¬ 
ber  of  franchises  not  yet  operating  to 
1207  (Television  Digest,  Apr.  4,  1966, 
CATV  addenda,  p.  1).  We  have  also 
been  advised  by  Americaii  Telephone  & 
Telegraph  Co.  that  Bell  System  Associ¬ 
ated  Cos.  have  effective  tariffs  in  37 
States  to  furnish  facilities  to  CATV  sys¬ 
tems  which  may  or  may  not  require 
local  franchise  authorization.  Bell  has 
26  systems  imder  construction,  50  firm 
orders,  and  over  300  letters  of  intent. 

16.  It  is  highly  likely  that  a  great 
number  of  the  proposed  systems  not  yet 
in  operation  are  located  within  the 
Grade  A  service  contours  of  stations  in 
the  top  100  markets  and  would  bring  in 
distant  signals.  For.  whereas  existing 
CATV  service  has  been  largely  confined 
to  smaller  markets  lacking  three  full  net¬ 
work  services,  the  CATV  industry  has 
shifted  its  attention  to  the  larger  com¬ 
munities  and  these  are  the  “centers  of 
the  most  Intense  CATV  development 
now”  (Second  Report.  2  FCC  2d  at  772, 
740-742).  Since  February  15th.  new 
operations  have  commenced  or  expanded 
into  apparently  new  geognqihic  areas  in 
the  vicinity  of,  or  within,  the  cities  of 
Toledo,  San  Diego,  Cleveland,  and 
Buffalo.* 

17.  Of  particular  concern  in  our  de¬ 
cision  to  adopt  the  February  15th  grand¬ 
fathering  date,  is  the  tendency  of  some 
business  entrepreneurs  to  make  extraor¬ 
dinary  efforts  to  commence  operations 
before  an  annoimced  deferred  deadline 
which  will  confer  grandfather  rights. 
If  the  effective  date  of  S  74.1107  had  been 
postponed  until  30  days  after  publication 
and  the  grandfathering  line  had  been 
drawn  either  at  that  point  or  at  the 
publication  date,  it  is  likely  that  many 
of  the  1,207  franchised  systems  not  yet 

■These  operatlonB  are  presently  the  sub¬ 
ject  of  Commission  Inquiry  pursuant  to 
I  74.1107  or  {  74.1109  ot  the  rules,  or  section 
313(b)  of  the  Communications  Act. 


in  operation  would  have  made  extraor¬ 
dinary  efforts  to  commence  service  to 
a  token  number  of  subscribers  before  the 
deadline.  |n  order  to  be  in  a  possible  posi¬ 
tion  to  expand  throughout  the  entire 
community  without  undergoing  the 
hearing  which  we  have  found  required 
by  the  public  interest.  It  is  reported,  for 
example,  in  the  April  4.  1966,  edition 
of  Cable  Television  Review  (p.  3)  that 
in  Toledo,  petitioner  Buckeye,  who  is 
challenging  the  validity  of  the  February 
15th  grandfathering  date,  “raced  the 
clock  prior  to  the  March  16  FCC  report 
and  order  deadline  and  was  delivering 
signals  to  52  homes  8  hours  before  the 
17th”  (Opposition  of  Storer  Broadcast¬ 
ing  Co.  to  Petition  for  Stay.  p.  3) . 

18.  Thus,  the  effect  of  grandfathering 
on  the  basis  of  the  publication  date  or  30 
days  theresdter  would  have  undoubtedly 
been  an  all-out  effort  to  beat  the  dead¬ 
line,  and  therefore  a  significant  addi¬ 
tional  number  of  systems  in  operation  in 
the  top  100  markets.  We  have  set  out 
in  the  Second  Report  (par.  149)  the 
difficult  practical  questions  that  may 
be  raised  in  attempting  to  draw  a  line 
in  the  community  to  halt  the  expansion 
of  a  new  system.  See  $  74.1107(d).  It 
would  clearly  not  serve  the  public  in¬ 
terest  to  foster  the  development  of  a 
situation  where  the  system  just  com¬ 
mences  operation  and  we  then  attempt 
to  act  as  quickly  as  possible  to  halt 
growth.  We  would  be  promoting  dis¬ 
ruption  to  the  public  and  a  chaotic 
situation,  rather  than  orderly  considera¬ 
tion  of  the  important  public  interest 
questions  raised  prior  to  the  commence¬ 
ment  of  service — the  thrust  of  our 
major  market,  distant  signals  policy. 
In  short,  we  simply  do  not  believe  that 
in  a  situation  of  rapid  change  we  are 
precluded  from  taking  immediate  action 
to  stay,  pending  hearing,  the  commence¬ 
ment  of  new  operations  which  could  be 
seriously  detrimental  to  the  public  in¬ 
terest  and  which  by  the  act  of  coming 
into  being  might  preclude  effective  re¬ 
medial  action  by  the  Commission — at 
least  without  substantial  disruption  to 
the  public.  Sound  public  interest  con¬ 
siderations  therefore  existed  for  draw¬ 
ing  the  grandfathering  line  at  February 
15.  We  stress  again  that  selection  of 
this  date  was  less  stringent  action  than 
an  earlier  cutoff,  and  was  designed  to 
minimize  any  disruption  in  existing  serv¬ 
ice  to  the  CATV  segment  of  the  viewing 
public,  while  at  the  same  time  affording 
necessary  protection  against  possible 
irreparable  injury  to  the  public  Interest 
from  a  pell-mell  scramble  for  commence¬ 
ment  of  new  operations  in  major  mar¬ 
kets  during  a  hiatus. 

19.  Complaint  concerning  the  lack  of 
publication  in  the  Federal  Register  of 
the  Public  Notice  of  February  15.  1966, 
misses  the  point,  lliat  Notice  did  not 
constitute  Commission  action  and  did  not 
require  any  action  or  course  of  conduct  by 
CATV  systems.  It  simply  announced, 
inter  alia,  the  grandfathering  date  that 
had  been  decided  upon  in  the  Commission 
deliberations  and  which  was  to  be  in¬ 
corporated  in  the  regulations  which  were 
still  to  be  issued.  A  party  who  oom- 
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menced  new  distant  signal  operations  In 
major  markets  during  the  period  between 
February  15  and  March  17,  1966,  when 
S  74.1107  became  effectlre  upon  publica¬ 
tion  In  the  Federal  Register,  was  not  In 
violation  of  the  rule  during  that  period 
or  subject  to  any  sanction.  All  that  the 
rule  requires  Is  that  distant  signal  opera¬ 
tions  commenced  after  February  15  be 
suspended  on  and  after  March  17,  1966, 
pending  the  requisite  hearing  on  the 
merits.  In  short,  whatever  the  grand¬ 
fathering  date  selected — ^April  23,  1965, 
as  urged  by  some,  January  1,  1966,  or 
Februaiy  15— there  was  no  legal  require¬ 
ment  for  Immediate  announcement  of 
the  date  and  immediate  publication  In 
the  Federal  Register.  What  was  legally 
required  wsis  publication  of  the  rule, 
with  its  grandfathering  date,  in  the  Fed¬ 
eral  Register,  and  this  of  course  was 
done. 

20.  As  a  practical  matter,  we  point  out 
that  we  did  announce  in  the  Public  No¬ 
tice  of  February  15,  1966,  the  consensus 
which  had  developed  In  our  meetings, 
both  as  to  carriage  and  nonduplication 
requirements  and  the  major  market,  dis¬ 
tant  signals  policy  (including  the  Febru¬ 
ary  15  grandfathering  date).  That 
Notice,  while  not  published  in  the  Fed¬ 
eral  Register,  was  usually  well- 
publicized.*  Slimlflcantly,  none  of  the 
petitioners  assert  that  they  were  unaware 
of  the  February  15  grandfathering 
date,  and  it  would  strain  credulity  if  they 
were.'' 

21.  Good  cause  for  effectiveness  upon 
publication:  Having  determined  upon  a 
grandfathering  date  earlier  than  the 
date  of  publication  in  the  Federal  Reg¬ 
ister,  good  cause  existed  for  making  the 
rule  (5  74.1107)  effective  upon  publica¬ 
tion  in  the  Federal  Register.  We  could 
have  followed  normal  procedure  and 
waited  until  30  days  after  publication  in 
the  Federal  Register  to  proceed  against 
systems  commencing  distant  signal  oper¬ 
ation  in  the  top  100  markets  after  Feb¬ 
ruary  15,  1966,  and  continuing  after  the 
effective  date.  But  this  would  not  have 
served  any  useful  purpose  or  the  public 
interest.  Since  grandfathering  is  pegged 
to  the  February  15  date,  orderly  pro¬ 


cedure  and  the  desirability  of  avoiding 
disruption  as  much  as  possible  called  for 
prmnpt  Commission  action  against  any 
system  commencing  cHieration  after  that 
date  in  violation  of  the  rules,  rather  than 
the  Commission  waiting  passively  on  the 
side  lines  for  the  30-day  period  to  expire. 
Here  again,  this  would  be  true  whether 
the  grandfathering  date  was  February 
15th  or  some  earlier  date.* 

22.  The  issue  of  apprc^iiate  notice: 
Our  action  was  not  lAken  without  ade¬ 
quate  prior  notice  to  potential  CATV 
operators  and  local  franchising  authori¬ 
ties.  The  Notice  of  Inquiry  and  Notice  of 
Proposed  Rule  Making  in  Docket  No. 
15971,  issued  on  April  23.  1965,  and  pub¬ 
lished  in  the  Federal  Register  (30  Fit. 
6078) ,  put  all  persons  on  legal  notice  that 
the  Commission  might  take  action  of  a 
substantially  similar  nature.  We  set 
forth  at  some  length  the  subject  and 
issues  involved  in  CATV  operations  “in 
areas  with  potential  for  independent 
stations,”  pointing  out  that:  “Such  areas 
include  not  only  communities  with  four 
or  more  commercial  channel  assl^- 
ments  but  also  those  areas  where  any 
new  station  would  rely  very  substantially 
upon  independent  programing  sources 
because  of  overshadowing  by  three  net¬ 
work  services  from  nearby  communities” 
(Notice,  1  FCC  2d  453,  at  471) .  In  order 
to  be  “in  a  position  to  take  definitive  ac¬ 
tion,”  we  specifically  invited  comment  on 
a  proposed  rule  to  “prohibit  the  exten¬ 
sion  of  the  signal  of  any  television  sta¬ 
tion  beyond  its  Grade  B  contour  into  a 
community”  located  in  such  areas  “with¬ 
out  there  having  been  a  clear  and  com¬ 
pelling  showing  that  in  the  particular 
circumstances  there  is  no  threat  to  the 
develc^ment  or  maintenance  of  inde¬ 
pendent  UHF  service  In  the  commimity” 
(1  FCC  2d  at  472).  Further,  we  indi¬ 
cated  that  this  aspect  of  the  proceeding 
might  be  spun  off  for  early  determination 
(pars.  50,  67,  1  FCC  2d  at  472,  477). 

23.  We  also  invited  “counterproposals 
as  to  possible  alternative  measures”  and 
requested  comments  on  “the  proposals 
of  petitioners”  (1  FCC  2d  at  476).  The 
proposals  of  the  rulemaking  petitioners, 
which  were  described  in  the  notice  (1 
FCC  2d  at  454-463),  included  requests 
that  the  Commission:  “adopt  rules  which 
would  define  the  areas  and  zones  normal¬ 
ly  to  be  served  by  television  stations  and 
prohibit  the  use  of  the  stations’  signals 
to  serve  other  areas  except  upon  prior 
consent  of  the  Commission”  (1  FCC  2d 
at  457) ;  “stay  immediately  the  com¬ 
mencement  of  operations  by  CATV’s  in 
those  areas  which  now  or  in  the  near  fu¬ 
ture  will  be  served  by  three  or  more  com¬ 
mercial  stations  pending  the  adoption  of 
final  rules  to  this  effect,”  for  Uie  asserted 
reason  that  “once  CATV  franchises  are 
granted  in  the  larger  markets  and  con- 
structicHi  is  commenced  pursuant  to 
those  grants,  the  Commission  will  in  fact 


■similarly,  bad  we  decided  upon  a  later 
grandfathering  date  such  ae  the  date  of  pub¬ 
lication  in  the  Federal  Rbgistex.  the  fore¬ 
going  dlacuaalon  In  paragraphs  13-31  would 
be  pertinent  and  would  constitute  good  cause 
for  Immediate  effectiveness  of  the  |  74.1107 
upon  publication. 


have  lost  effective  control  of  television 
allocations  in  those  areas”  because  the 
“practical  and  legal  difficulties  *  *  *  in 
attempting  to  reverse  this  situation 
would  be  virtually  insurmoimtable”  (1 
FCC  2d  at  462) ;  “stay  •  •  •  microwave 
grants  for  CATV  use”  pending  the  adop¬ 
tion  of  a  rule  which  would  “permit  a  sig¬ 
nal  to  be  carried  by  CATV  only  if  the 
community  is  located  within  a  pre¬ 
scribed  signal  contour  of  the  station 
carried,  or  is  closer  than  a  specified  dis¬ 
tance  from  the  station,”  suggested  to  be 
“the  grade  B  contour  of  the  station  car¬ 
ried,  or  a  distance  of  80-90  miles”  ( 1  FCC 
2d  at  463,  footnote  11) ;  and  “put  on  no¬ 
tice  all  persons  who  now  operate  or  who 
propose  to  operate  CATV  systems  that 
CATV  operations,  whether  or  not  micro- 
wave  relay  is  used,  will  be  subject  to 
regulation,  and  that  some  CATV  systems 
may  be  required  to  modify  or  cut  back 
their  operations”  (1  FCC  2d  at  463). 

24.  As  a  further  matter,  the  counter¬ 
proposals  which  were  submitted  in  the 
comments  (and  to  which  all  parties  were 
given  an  oppOTtunlty  to  respond)  went 
directly  to  these  matters.  We  have  sum¬ 
marized  these  comments  (m  paragraph  50 
and  the  proposals  made  therein  in  the 
Appendix  B  to  the  Second  Report  (see 
31  F.R.  4565-66),  and  will  not  repeat 
them  here.  The  proposals  of  the  Amer¬ 
ican  Broadcasting  Co.  (ABC).  Westing- 
house  Broadcasting  Co.,  Ass(>ciation  of 
Maximum  Service  Telecasters  (AMST), 
Midwest  Television.  Inc.,  and  others 
clearly  dealt  with  paragraph  50  of  the 
notice  and  with  the  rules  finally  adopted.* 

25.  We  stressed  the  factor  of  “notice” 
in  the  notice  Itself,  so  that  persons  pro¬ 
posing  to  operate  CATV  systems  and 
franchising  authorities  would  take  ac- 
(X)unt  of  the  pending  rule  making  in 
planning  their  future  actions.  We  stated 
(1  FCC  2d  at  477) :  “we  believe  it  appro- 


■Thiu,  ABC  urged  "the  adoption  of  a  rule- 
prohibiting  any  person  from  transporting  the 
signal  of  a  TV  station  beyond  Its  Grade  B 
of  four  or  more  commercial  Grade  A  assign¬ 
ments  and  receiving  Grade  A  or  better 
service  from  three  or  more  commercial  TV 
stations  stating  that  such  a  rule  would  apply 
basically  to  all  but  three  of  the  nation's  top 
100  markets  *  •  (Id.  at  p.  4566.)  AMST 
proposed  the  rule  “that  no  CATV  system  shall 
be  permitted  to  extend  the  signal  of  any  tele¬ 
vision  broadcast  station  beyond  Its  Grade 
B  contour  except  upon  a  clear  and  full  show¬ 
ing  •  •  •  that  the  operation  of  the  CATV 
system,  taken  together  with  the  operations 
of  all  other  CATV  systems  operating  or  fran¬ 
chised  or  which  are  being  proposed  In  the 
area  In  question,  would  not  pose  a  substan¬ 
tial  threat  to  the  maintenance  or  the  expan¬ 
sion  of  any  existing  UHF  station  or  the  de¬ 
velopment  of  new  UHF  service  In  the  area.” 
AMST  also  urged  that  the  foregoing  rule 
should  be  made  effective  Immediately  upon 
Its  publication  and  should  be  made  a|>pll- 
cable  to  all  CATV  systems  proposed  on  or 
after  Apr.  33,  1965,  the  date  of  the  release 
of  the  Commission’s  First  Report  and  Order 
and  Its  Notice  of  Inquiry  and  Notice  of  Pro¬ 
posed  Rule  Making.  It  stated  that  an  alter¬ 
native  would  be  to  apply  the  nile  to  all  CATV 
systems  (g>eratlng  on  the  date  of  publica¬ 
tion  of  the  rule  which  thereafter  substan¬ 
tially  expand  their  lines  or  the  nmnber  of 
their  subscribers  or  which  Increase  the  num¬ 
ber  of  stations  carried.  (Ibid.) 


■For  3  or  3  weeks  just  before  the  Notice 
was  Issued  the  Commission  had  received  a 
flood  of  letters  and  telephone  calls  from 
members  of  the  public  and  Congress  on  be¬ 
half  of  constituents,  which  reflected  wide¬ 
spread  knowledge  In  the  CATV  Industry  that 
the  Commission  was  about  to  act  In  this 
proceeding.  On  Feb.  15,  the  day  the  Notice 
was  issued,  the  Commission  held  a  press  con¬ 
ference  on  the  Notice,  which  was  well- 
attended  by  members  of  the  press  and  other 
Interested  persons  In  the  Industries  Involved. 
The  provisions  of  the  Notice  were  widely  re¬ 
ported  both  by  the  general  press  and  by  the 
trade  press.  On  Feb.  15  and  within  the  next 
few  days  the  Commission  distributed  almost 
5.000  copies  of  the  Notice  to  persona  who  re¬ 
quested  copies  or  otherwise  Inquired  as  to  the 
status  of  the  proceeding. 

■The  Natlonad  Cosamunlty  Television  As¬ 
sociation’s  newsletter  of  Feb.  18.  1066,  sent 
to  all  the  members  of  tbs  Association,  which 
include  petitioners,  discussed  In  great  detail 
the  Commission’s  Public  Notice,  referred 
specifically  to  the  Feb.  15  grandfathering 
date,  and  attached  the  text  of  the  Notice. 
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priate,  as  requested  by  one  of  the  peti¬ 
tioners,  to  put  all  persons  who  now  op¬ 
erate  or  pr(^x>se  to  operate  CATV 
ssrstems  on  notice  that  CATV  opera¬ 
tions  may  be  subject  to  Commission  reg¬ 
ulation  of  the  nature  Indicated,  whether 
microwave  is  used  or  not."  We  con¬ 
cluded  the  portion  of  the  notice  dealing 
with  proposed  Commission  action  on 
CATV  in  major  markets  and  overshad¬ 
owed  areas  by  stating  (1  FCC  2d  472) : 
‘‘Finally,  we  believe  that  franchising 
authorities  will  give  due  regard  to  the 
fact  that  the  matter  is  thus  under  Com¬ 
mission  consideration." 

26.  There  is  no  imusual  variance  be¬ 
tween  the  proposals  made  in  the  notice 
and  the  provisions  of  section  74.1107. 
'The  requirement  for  evidentiary  hearing 
merely  sets  forth  the  procedure  for  mak¬ 
ing  the  showing  pressed  in  the  notice. 
The  use  of  the  100  largest  television  mar¬ 
kets,  as  ranked  by  ARB,  delineates  the 
‘‘areas  with  potential  for  independent 
stations”:  with  a  few  minor  exceptions 
these  markets  constitute  the  ‘‘areas  with 
four  or  more  commercial  channel  assign¬ 
ments.”  “  The  use  of  the  Grade  A  con¬ 
tour.  which  was  suggested  by  several 
parties  to  the  proceeding  (Second  Re¬ 
port.  2  PCC  2d  at  791,  792)  is  a  reason¬ 
able  means  of  Identifying  not  only  “over¬ 
shadowed”  areas  but  also  the  area  where 
CATV  operations  might  have  the  severest 
impact  on  UHP  stations  in  major  mar¬ 
kets  (Second  Report,  footnote  63,  2  FCC 
2d  at  783).  The  questions  of  “effective 
date”  and  “grandfathering”  were  im¬ 
plicit  components  of  the  course  of  action 
proposed  by  the  notice,  which  expressly 
noted  and  called  for  comments  on  the 
petitioners’  requests  for  an  immediate 
stay  on  the  commencement  of  new  op¬ 
erations  pending  determination  of  the 
merits  because  the  “practical  and  legal 
difficulties”  in  subsequently  “attempting 
to  reverse  the  situation  would  be  virtually 
Insurmountable”  (1  PCC  2d  at  462,  476). 
As  a  further  matter,  the  propK>sals  or 
counterproposals  submitted  by  the  par¬ 
ties  (par.  24  above)  are  also  pertinent, 
although  we  think  reliance  upon  them  is 
imnecessary.  See  Owensboro-on-the-alr 
V.  FCC,  262  P.  2d  702  (C.A.D.C.),  cert, 
den.  360  U.S.  911.  Accordingly,  the 


“ARB  market  rankings  are  widely  used 
by  the  television  Industry  and  have  been 
used  by  the  Commission  In  other  rule  mak¬ 
ing  proceedings.  See,  e.g..  Notice  of  Pro¬ 
posed  Rule  Making  and  Memorandum  Opin¬ 
ion  and  Order  In  Docket  No.  16068,  SO  P.R. 
8166:  Public  Notice  No.  60894,  December  18, 
1964.  The  Fifth  Report  and  Memorandum 
Opinion  and  Order  In  Docket  No.  14229,  2 
FCC  2d  527,  promulgating  a  revised  table  of 
UHF  television  channel  assignments,  sum¬ 
marized  the  assignments  made  in  the  top 
100  markets,  as  ranked  by  ARB,  as  foUows 
(2  FCC  2d  at  551):  "Thus,  with  minor  ex¬ 
ceptions,  the  top  25  markets  have  6  or  more 
unreserved  assignments;  the  26th  to  75th 
markets  have  5  or  more  unreserved  assign¬ 
ments;  the  76th  to  100th  markets  have  4 
or  more  unreserved  assignments;  and  the 
101st  to  150th  markets  have  3  or  more  un¬ 
reserved  assignments.”  See  also.  Fourth  Re¬ 
port  and  Order  In  Docket  Noe.  14229  et  al., 
30  F.R.  7711. 


promulgation  of  section  74.1107  was  pre¬ 
ceded  by  sufficient  legal  notice  within  the 
meaning  of  section  4(a)  of  the  Admin¬ 
istrative  Procedure  Act. 

27.  Conclusion.  Unlike  the  ordinary 
request  for  stay  which  seeks  to  preserve 
the  status  quo  pending  the  outcome  of 
a  determination  on  the  merits,  a  grant 
of  the  stay  relief  sought  by  petitioners 
would  permit  them  and  untold  other 
CATV  systems  to  irrevocably  alter  the 
status  quo.  Apart  from  petitioner 
Buckeye,  it  is  not  alleged  that  any  of 
the  petitioners  commenced  new  distant 
signed  service  in  the  top  100  markets 
between  February  15th  and  March  17th, 
or  to  date.  Rather,  petitioners  seek  a 
stay  of  S  74.1107  in  order  to  commence 
new  service  which  is  not  now  being  pro¬ 
vided  to  subscribers.  For  the  very  rea¬ 
sons  which  led  us  to  select  the  February 
15th  grandfathering  date  and  to  make 
S  74.1107  effective  upon  publication,  it 
follows  a  fortiori  that  a  stay  would  be 
unwarranted  and  contrary  to  the  public 
interest.  Indeed,  in  view  of  the  much 
longer  time  period  involved,  the  potential 
irreparable  injury  to  the  public  would 
be  magnified  many  times.  By  comple¬ 
tion  of  the  judicial  review  process,  the 
operating  systems  in  the  100  top  markets 
would  be  too  numerous  and  extensive  to 
allow  meaningful  protection  of  the  pub¬ 
lic  interest  through  S  74.1107  even  if  its 
validity  is  sustained,  as  we  believe  it 
will  be. 

28.  Petitioners  have  not  shown  any 
substantial  likelihood  of  prevailing  on 
the  merits  of  their  petitions  for  recon¬ 
sideration.  Nor  have  they  shown  any 
irreparable  Injury  to  themselves  which 
would  outweigh  the  public  injury  in  the 
grant  of  a  stay.  It  is  asserted  that  con¬ 
siderable  sums  have  been  invested  in 
obtaining  franchises,  preoperational  ex¬ 
penses,  and  construction  of  system 
plants;  that  pole  attachment  rights  from 
local  utilities  are  affected  and  may  be 
lost,  as  well  as  funds  due  on  outstanding 
contractual  commitments  for  plant 
equipment,  performance  bonds,  etc.;  and 
that  franchise  rights  may  be  lost  for 
failure  to  construct  within  time  limits. 
But  §  74.1107  does  not  preclude,  or  re¬ 
quire  a  hearing  for,  construction  or  the 
commencement  of  operations  limited  to 
local  signals  or  any  other  service  not 
involving  the  carriage  of  distant  broad¬ 
cast  signals.  Nor  does  the  section  flatly 
prohibit  the  carriage  of  distant  signals: 
it  provides  rather  that  “Commission  ap¬ 
proval  of  a  request  to  extend  a  signal  in 
the  foregoing  circumstances  will  be 
granted  where  the  Commission,  after 
consideration  of  the  request  and  all 
related  materials  in  full  evidentiary 
hearing,  determines  that  the  requisite 
showing  has  been  made.”  Since  peti¬ 
tioners  may  obtain  relief  upon  conclu¬ 
sion  of  the  hearing,  the  mere  require¬ 
ment  for  hearing  does  not  cause  irrepar¬ 
able  injury.  Virginia  Petroleum  Jobbers 
Assn.  V.  Federal  Power  Commission,  259 


F.  2d  921,  925  (C.AJ5.C.)."  There  may 
well  be,  of  course,  some  loss  of  pi>tential 
subscriber  fees  in  the  Interim.  However, 
in  the  circumstances  we  cannot  regard 
private  injury  of  this  nature  as  sufficient 
to  overcome  the  crucial  possibility  of 
substantial  irreparable  iiijury  to  the 
public. 

29.  Moreover,  if  application  of  the 
hearing  requirement  of  S  74.1107  would 
be  unduly  inequitable  or  inappropriate  in 
the  imusual  situation,  a  waiver  can  be 
sought.  Petitioners  point  out  that  be¬ 
cause  of  the  distances  between  stations  in 
some  hyphenated  markets,  a  station  may 
be  considered  a  distant  signal  in  its  own 
market.  Or  a  system  may  be  required 
to  carry  the  Grade  B  signals  of  VHP 
station^  in  a  community  but  be  pre¬ 
cluded,  without  hearing,  from  carrying 
a  low  powered  UHF  station  in  the  same 
community.”  There  may  be  instances, 
of  course,  where  a  hearing  is  not  neces¬ 
sary  to  protect  the  public  interest  and 
where  strict  application  of  the  rule  would 
produce  anomalous  results.”  We  think, 
nevertheless,  that  the  criteria  of  S  74.1107 
generally  reach  the  situations  of  concern 
(see  Second  Report,  pars.  118-127,  144; 
fns.  54,  57;  2  FCC  2d  at  772-777,  783). 
While  exceptions  may  be  made  for  good 
cause  shown,  this  should  be  upon  petition 
for  waiver  which  will  permit  Commission 
consideration  of  the  particular  circum¬ 
stances  prior  to  the  conunencement  of 
distant  signal  operations. 

30.  In  sum,  we  think  tliat  the  rules  are 
valid  and  that  the  public  interest  requires 


If  the  franchises  impose  some  time  limit 
within  which  distant  signals  must  be  carried, 
petitioners  have  not  shown  that  relief  cannot 
be  obtained  from  the  franchising  authorities 
for  a  delay  occasioned  by  factors  beyond  their 
control.  As  noted  4n  par.  25  above,  our 
April  1965  Notice  expressly  cautioned  fran. 
chlse  authorities  as  to  the  possibility  of 
Commission  action  In  this  area.  The  Fed- 
eral  regulation  Is,  in  any  event,  controlling. 

“  We  note,  however,  that  the  community  of 
the  VHF  stations  may  be  a  separate  major 
market,  thus  bringing  Into  play  the  consider¬ 
ations  discussed  in  fn.  69  of  the  Second 
Report,  2  F(X7  2d  at  786.  In  other  words, 
protection  ot  the  public  Interest  may  neces¬ 
sitate  some  appropriate  temporary  relief  as 
to  the  VHF  signals  rather  than  waiver  of  the 
rule  to  permit  carriage  of  the  UHF  signal 
without  hearing. 

“We  note  that  petitioners  challenge  the 
use  of  the  predicted  Orade  B  contour  as  a 
measure  of  a  distant  signal.  However,  the 
use  of  propagation  curves  to  measure  tele¬ 
vision  service  contours  Is  customary  In  Com¬ 
mission  proceedings  and  has  been  judicially 
recognized  as  valid.  Wilton  E.  Hall  &  Green¬ 
ville  Television  Co.  v.  FCC,  237  F.  2d  567,  573- 
575  (C.AD.C.).  Under  the  rules,  the  pre¬ 
dicted  Orade  B  contour  may  be  refuted  by 
an  adequate  showing  of  the  actual  contour. 
The  availability  of  signals  through  the  use  of 
ordinary  home  receiving  equipment  Is  en¬ 
tirely  different,  we  believe,  from  the  situation 
where  signals  would  not  be  available  to  the 
public  but  for  the  use  of  highly  sophisticated 
CATV  equipment  which  may  Include  a  tall 
antenna  structure  placed  on  the  highest 
elevation  In  the  area.  Frank  K.  Spain, 
d.bJi.  Microwave  Service  Oo.,  Tupelo,  Miss.. 
2  FOO  3d  905,  907-006.  See  also  Second  Re¬ 
port,  fn.  63,  2  FCC  2d  at  783. 
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that  they  be  continued  in  effect.  The 
rules  cannot  be  simply  Ignored  by  persons 
who  disagree  or  believe  that  an  exception 
should  be  made  in  their  instance.  The 
proper  procedure  is  to  obtain  a  coxirt  stay 
of  the  effectiveness  of  the  rules  or  a 
waiver  from  the  Commission.  Those 
who  commence  operation  in  violation  of 
the  rules,  as  a  substitute  for  either  pro¬ 
cedure,  do  so  at  their  own  risk  and  will 
be  responsible  for  any  disruption  to  the 
public  caused  by  the  cease  and  desist  and 
enforcement  procedures  which  the  Com¬ 
mission  will  be  forced  to  pursue.  Such 
operations  will  have  to  stop  prior  to  Com¬ 
mission  consideration  of  the  merits  and 
will  not  be  taken  into  accoimt  in  that 
consideration.** 

31.  In  light  of  the  foregoing:  It  is  or¬ 
dered.  this  25th  day  of  May  1966,  that 
the  petitions  for  stay  are  denied. 

Released :  May  27, 1966. 

Federal  Commtjnications 
Commission,** 

[seal]  Ben  F.  Waple, 

Secretary. 

|P.R.  Doc.  66-6068;  FUed,  June  1.  1966; 
8:60  ajn.] 


Title  14— AERONAUTICS  AND 
SPACE 

Chapter  I — Federal  Aviation  Agency 

[Airspace  Docket  No.  66-EA-87] 

PART  71— DESIGNATiON  OF  FED¬ 
ERAL  AIRWAYS,  CONTROLLED  AIR- 

SPACE,  AND  REPORTING  POINTS 

Alteration  of  Control  Area  and 
Reporting  Point 

On  March  31,  1966,  a  notice  of  pro¬ 
posed  rule  making  was  published  in  the 
Federal  Register  (31  FJt.  5132)  stating 
that  the  Federal  Aviation  Agency  was 
considering  amendments  to  Part  71  of  the 
Federal  Aviation  Regulations  that  would 
alter  Control  1144  and  the  C(xl  Inter¬ 
section  reporting  point. 

Interested  persons  were  afforded  an 
opportunity  to  participate  in  the  pro¬ 
posed  rule  making  through  submission  of 
comments.  All  comments  received  were 
favorable. 

In  consideration  of  the  foregoing.  Part 
71  of  the  Federal  Aviation  Regulations 
is  amended,  effective  0001  ea.t.,  July  21, 
1966,  as  hereinafter  set  forth. 

1.  SecUon  71.163  (31  Fit.  2050)  is 
amended  as  follows: 


**  For  tbeae  rcaaona,  and  those  set  forth  In 
our  Order  of  AprU  27.  1966,  In  Docket  No. 
1655 1,  Buckeye’s  petition  for  stay  of  the 
effectiveness  of  the  riUes  pending  final  orders 
determining  their  validity  and  Its  petition 
for  waiver  (File  No.  CATV  100-6)  will  he 
denied.  See  also  FOG  66-440  and  FOG  66-466, 
Adopted  this  day. 

**  Dissenting  statement  of  OommlssltHier 
Bartley  filed  as  part  of  original  document. 


Control  1144  is  amended  to  read: 

Gontrol  1144  that  airspace  vicinity  off 
Nantucket,  Iffaas.,  within  an  area  bounded 
by  a  line  beginning  at  latitude  41*06'00" 
N..  longitude  70*0e'10"  W..  to  latitude 
41’S6'36"  N.,  longUude  TO’OO'tS"  W.,  to 
latitude  41°26'00"  N..  longtlude  e9*16'00" 
W.,  to  latitude  41*46'00"  N..  longitude 
68*00  00"  W..  to  latitude  41*46'00"  N..  longi¬ 
tude  68*00'00"  W..  to  the  point  of  beginning, 
excluding  the  portion  below  2,000  feet  I46L 
except  that  airspace  which  lies  within  the 
confines  of  Federal  airways. 

2.  In  §  71.209  (31  F.R.  2287) ,  Cod  INT 
is  amended  to  read: 

Cod  INT:  INT  of  Nantucket,  Mass.,  (X>N- 
SOLAN  089*  True  bearing  and  the  W 
boundary  of  New  York  Oceanic  Control  Area 
at  latitude  41*16'60"  N..  longitude  68*00'00" 
W. 

(Secs.  807(a),  1110,  Federal  Aviation  Act  of 
1968  (49  UA.C.  1348  and  1610);  Executive 
Order  10864  (24  FJh  9666) ) 

Issued  in  Washington,  D.C.,  on  May  25, 
1968. 

T.  McCormack, 

Acting  Chief,  Airspace  and 
Air  Traffic  Rules  Division. 

(FJt.  Doc.  66-6001:  Filed,  June  1,  1966; 
8:46  am.] 


[Airspace  Docket  No.  66-CE-S6] 

PART  73— SPECIAL  USE  AIRSPACE 
Alteration  of  Restricted  Area 

The  purpose  of  this  amendment  to 
S  73.43  of  the  Federal  Aviation  Regula¬ 
tions  is  to  reduce  the  designated  altitudes 
of  the  Lake  Superior,  Minn.,  Restricted 
Area  R-4305  from  "Surface  to  flight  level 
500”  to  "Surface  to  flight  level  450.” 

Records  for  1964  and  1965  indicate 
that  R-4305  was  utilized  only  from  the 
surface  to  flight  level  450.  Therefore, 
the  requirement  for  a  flight  level  of  500 
does  not  exist  and  this  amendment  lowers 
the  ceiling  of  this  restricted  area  to  flight 
level  450.  The  Department  of  the  Air 
Force  concurs  in  this  action. 

Since  this  amendment  will  restore  air¬ 
space  to  the  public  use.  notice  and  pubUc 
procedure  are  unnecessary  and  this 
amendment  may  be  made  effective  with¬ 
out  regard  to  the  30-day  period  preceding 
effectiveness. 

In  consideration  of  the  foregoing.  Part 
73  of  the  Federal  Aviation  Regulations  is 
amended,  effective  upon  publication  in 
the  Federal  Register,  as  hereinafter  set 
forth. 

In  8  73.43  (31  Fit.  2319),  Rr-4305  Lake 
Superior,  Minn.,  "Designated  altitudes: 
Surface  to  flight  level  500.”  is  deleted 
and  "Designated  altitudes:  Surface  to 
flight  level  450.”  Is  substituted  therefor. 

(Sec.  S07(a),  Federal  Avlatlcm  Act  of  1968 
(49  UB.O.  1848) ) 
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Issued  in  Washington,  D.C.,  on  May  25, 
1966. 

William  E.  Morgan, 
Acting  Director,  Air  Traffic  Service. 

[Fit.  Doc.  66-6002;  FUed,  June  1.  1966; 
8:46  am.] 


[Airspace  Docket  No.  66-WE-14] 

PART  75— ESTABLISHMENT  OF 
JET  ROUTES 

Alteration  and  Revocation  of  Jet 
Routes 

On  March  29,  1966,  a  notice  of  pro¬ 
posed  rule  making  was  published  in  the 
Federal  Register  (31  F.R.  5078)  stating 
that  the  Federal  Aviation  Agency  (FAA) 
proposed  to  revoke  in  its  entirety  Jet 
Route  No.  140  which  extends  frcun  Salt 
Lake  City,  Utah,  to  Denver.  Colo.,  and  to 
realign  Jet  Routes  No.  30  and  56  from 
Provo.  Utah,  and  Salt  Lake  City,  re¬ 
spectively,  to  Denver. 

Interested  persons  were  afforded  an 
opportunity  to  partici];>ate  in  the  rule 
making  through  submission  of  com¬ 
ments.  All  comments  received  were  fav¬ 
orable. 

In  consideration  of  the  foregoing.  Part 
75  of  the  Federal  Aviation  Regulations 
is  amended,  effective  0001  e.s.t.,  July  21. 
1966,  as  hereinafter  set  forth. 

Section  75.100  (31  F.R.  2346)  is  amend¬ 
ed  as  follows: 

1.  In  Jet  Route  No.  56  "Kremmling, 
Colo.”  is  deleted  and  “Meeker.  Colo.”  is 
substituted  therefor. 

2.  In  Jet  Route  No.  30  “Myton,  Utah; 
Kremmling.  Colo."  is  |  deleted  and 
“Meeker.  Colo.”  is  substituted  therefor. 

3.  Jet  Route  No.  140  is  revoked. 

(Sec.  307(a),  Federal  Aviation  Act  of  1968 
(49  TTB.C.  1348)  ) 

Issued  in  Washington,  D.C.,  on  May 
25, 1966. 

T.  McCormack, 
Acting  Chief,  Airspace  and 
Air  Traffic  Rules  Division. 

[FJl.  Doo.  66-6006;  Filed,  June  1,  1966; 

8:46  am.] 


Title  33— NAVIGATION  AND 
NAVIGABLE  WATERS 

Chapter  II — Corps  of  Engineers, 
Department  of  the  Army 

PART  203— BRIDGE  REGULATIONS 
Bayou  Lafourche,  La. 

Pursuant  to  the  provisions  of  section 
5  of  the  River  and  Harbor  Act  of  August 
18.  1894  (28  Stat.  362;  33  U.S.C.  499), 
8  203.245  is  hereby  amended  with  respect 
to  paragraph  (J)  by  amending  subpara¬ 
graph  (3),  deleting  the  State  of  Louisi¬ 
ana,  Department  of  Highways,  bridges 
across  Bayou  Lafourche  at  Thlbodaux 
and  Labadievlllq_and  revising  sulqwra- 
graph  (4)  to  permit  the  highway  bridge 
at  Thlbodaux  and  all  bridges  above,  to 
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remain  in  a  closed  positicMi.  efFective  30 
days  after  publication  in  the  Fkdekal 
Register,  as  follows: 

§  203.245  Navigable  waters  discharging 
into  the  Atlantic  Ocean  south  of  and 
including  Chesapeake  Bay  and  into 
the  Gulf  of  Mexico,  except  the  Mis* 
sissippi  River  and  its  tributaries  and 
outlets;  bridges  where  constant  at¬ 
tendance  of  draw  tenders  is  not 
required. 

•  •  •  •  • 

(J)  Waterways  discharging  into  Gvlf 
of  Mexico  west  of  Mississippi  River. 

•  •  •  •  • 

(3)  Bayou  Lafourche,  La.;  Texas  and 
New  Orleans  Railroad  Co.  bridge  at  La¬ 
fourche.  At  least  48  hours’  advance 
notice  required. 

(4)  Bayou  Lafourche,  La.;  The  State 
of  Louisiana,  DepwxUnent  of  Highways 
bridge  at  Thibodaux  and  all  bridges 
above.  The  draws  need  not  be  opened 
for  the  passage  of  vessels,  and  the  spe¬ 
cial  regulations  contained  in  paragraphs 
(b)  to  (e) .  inclusive,  of  this  section  shall 
not  apply  to  these  bridges. 

•  •  •  •  • 
(Regs.,  Stay  6.  1966,  ENOCW-ON]  (Sec.  6,  28 
Stat.  362;  33  U.S.C.  499) 

-  Lawrence  H.  Walker,  Jr., 
Brigadier  General,  V.S.  Army, 
Acting  The  Adjutant  General. 

(P.R.  Doc.  66-6999;  Filed,  June  1,  1966; 

8:45  a.m.] 
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DEPARTMENT  OF  AGRICULTURE 

Consumer  and  Marketing  Service 
[  7  CFR  Part  1013  1 

(Docket  No.  AO-SSe-AS] 

MILK  IN  SOUTHEASTERN  FLORIDA 
MARKETING  AREA 

Notice  of  Recommended  Decision  and 

Opportunity  To  File  Written  Excep¬ 
tions  on  Proposed  Amendments  to 

Tentative  Marketing  Agreement 

and  to  Order  (Partial) 

Pursuant  to  the  provisions  of  the  Agri¬ 
cultural  Marketing  Agreement  Act  of 
1937,  as  amended  (7  U.S.C.  601  et  seq.), 
and  the  applicable  rules  of  practice  and 
procedure  governing  the  formulation  of 
marketing  agreements  and  marketing 
orders  (7  CPR  Part  900) ,  notice  is  hereby 
given  of  the  filing  with  the  Hearing  Clerk 
of  this  recommended  decision  with  re¬ 
spect  to  proposed  amendments  to  the 
tentative  marketing  agreement  and  order 
regulating  the  handling  of  milk  in  the 
Southeastern  Florida  marketing  area. 
Interested  parties  may  file  written  ex¬ 
ceptions  to  this  decision  with  the  Hear¬ 
ing  Clerk,  UJS.  Department  of  Agricul¬ 
ture,  Washington,  D.C.,  20250,  by  the 
third  day  after  publication  of  this  de¬ 
cision  in  the  Fxdkral  Rxcistir.  The  ex¬ 
ceptions  should  be  filed  in  quadruplicate. 
All  written  submissions  made  pursuant 
to  this  notice  will  be  made  available  for 
public  inspection  at  the  office  of  the 
Hearing  Clerk  during  regular  business 
hours  (7  CFR  1.27(b)). 

Preliminary  statement.  The  hearing 
on  the  record  of  which  the  proposed 
amendments,  as  hereinafter  set  forth,  to 
the  tentative  marketing  agreement  and 
to  the  order  as  amended,  were  formu¬ 
lated,  was  conducted  at  Fort  Lauderdale, 
Fla.,  on  March  3-4,  1966,  pursuant  to  no¬ 
tice  thereof  which  was  Issued  February 
10, 1966  (31  F.R.  2730). 

The  material  issues  on  the  record  of 
the  hearing  relate  to: 

1.  Expansion  of  the  marketing  area. 

2.  CHass  prices. 

3.  Butterfat  differentials. 

4.  Location  differentials. 

5.  Classification. 

6.  Enabling  a  cooperative  to  be  the 
handler  on  bulk  tank  milk. 

7.  IMversion  of  producer  milk. 

8.  Miscellaneous  and  conforming 
changes. 

This  decision  is  concerned  only  with  a 
portion  (Class  I  price)  of  Issue  2.  The 
remainder  of  that  issue  and  all  other 
issues  at  the  hearing  will  be  considered  in 
a  further  decision. 

Findings  and  conclusions.  The  fol¬ 
lowing  findings  and  conclusions  on  the 
material  issues  are  bcMed  mi  evidence 
presented  at  the  hearing  and  the  record 
thereof: 


2.  Class  prices — (a)  Cltiss  I  price.  The 
Class  I  price  through  June  1967  should 
be  cmnputed  by  adding  $3.20  to  a  basic 
formula  price.  The  Minnesota-Wlscon- 
sin  manufacturing  milk  price  series, 
which  is  the  basic  formula  for  determin¬ 
ing  the  Class  I  price  for  Tampa  Bay  and 
65  other  Feder^  milk  orders,  should  be 
the  basic  formula  for  the  Southeastern 
Florida  order. 

The  method  of  adding  a  differential  to 
a  basic  formula  price  in  determining  the 
CTlass  I  price  gives  appropriate  consider¬ 
ation  to  the  economic  factors  underlying 
changes  in  the  general  level  of  prices  for 
milk  and  manufactured  dairy  products. 
Basically,  prices  for  milk  used  for  fluid 
purposes  have  a  direct  relationship  to  the 
prices  paid  for  milk  used  for  manufac¬ 
turing  purposes. 

A  differential  over  manufacturing  milk 
prices  is  necessary  to  cover  the  extra 
costs  of  meeting  quality  requirements  in 
the  production  of  market  milk  and 
transportation  costs  to  the  fiuld  market 
and  to  furnish  the  necessary  Incentive 
for  dairy  farmers  to  produce  and  deliver 
adequate  supplies  for  the  needs  of  the 
market. 

Producers  proposed  that  the  Class  I 
price  be  computed  by  adding  a  specific 
differential  to  the  Mlnnesota-Wisronsln 
manufacturing  milk  price  series.  This 
series  is  based  on  prices  paid  at  a  large 
niunber  of  manufacturing  plants  in  the 
two  states.  Plant  operators  report  the 
total  pounds  of  manufacturing  grade 
milk  received  from  farmers,  the  total 
butterfat  content  and  the  toted  dollars 
paid  to  dairy  farmers  for  such  milk  f .o.b. 
plants.  These  prices  are  r^Torted  on  a 
current  month  basis  and  the  announced 
Minnesota-Wlsconsin  price  is  available 
by  tlie  fifth  day  of  the  following  month. 
The  various  Federal  order  markets  in 
which  the  Minnesota-Wlsconsin  price 
series  is  used  as  a  basic  formula  price  in¬ 
clude  markets  that  serve  as  sources  of 
supplemental  milk  for  Southeastern 
Florida  handlers. 

The  Class  I  price  is  now  obtained  by 
adding  or  subtracting  a  monthly  supply- 
demand  adjustment  to  $6,625.  The 
price  thus  obtained  may  not.  however, 
exceed  by  more  than  $4.00  the  Midwest 
condensery  price  or  be  less  than  that 
price  plus  $2.75.  For  the  4  years  through 
December  1965.  the  Southeastern  Florida 
Class  I  price  averaged  $6.37.  For  1962, 
it  was  $6.38;  $6.39  in  1963;  $6.33  in  1964; 
and  $6.39  in  1965. 

Producers  proposed  that  the  Class  I 
price  be  the  Minnesota-Wlsconsin  price 
for  the  preceding  month  plus  an  average 
differential  of  $3.30.  Such  differential 
would  be  $3.15  March  through  July  and 
$3.40  Augxist  through  February.  As  pro¬ 
posed  by  producers,  the  supply-demand 
provisions  of  the  order  would  be  discon¬ 
tinued.  Producers  claim  that  their  pro¬ 
posed  CJlass  I  price,  which  is  30  cents 
above  Tampa  Bay,  is  necessary  to  main¬ 
tain  an  m>pn>priate  allnement  with  the 


Tampa  Bay  Class  I  price.  In  further 
support  of  an  increased  Class  I  price, 
producers  state  that  their  cost  prices 
Lo.b.  the  Southeastern  Florida  market 
for  supplemental  milk  supplies  in  the 
past  year  wei'e  higher  than  the  order 
Class  I  prices. 

Handlers  mmosed  any  change  in  the 
Class  I  pricing  provisions  that  would  in¬ 
crease  the  level  of  the  Class  I  price. 
They  contend  that  the  supplies  of  milk 
for  the  market  are  generally  ample  and 
that  there  has  been  no  perceptible  de¬ 
cline  in  production  relative  to  the  mar¬ 
ket’s  Class  I  requirements.  Handlers 
also  pointed  out  that  relatively  negligible 
quantities  of  milk  were  imported  from' 
outside  sources  (xi  an  annual  basis  to 
meet  the  market’s  Class  I  needs.  In 
re^nse  to  producers’  claim  that  the 
importatl(m  of  supplies  indicated  that 
production  for  the  market  was  not  ade¬ 
quate.  handlers  argue  that  the  Increased 
production  on  an  annual  basis  locally  to 
replace  the  Imports  would  be  imeco- 
noailcal  for  producers.  They  stated 
further  that  producers  are  aware  of  this 
and  consider  it  to  be  in  their  best  in¬ 
terest  to  maintain  the  current  rate  of 
production  relative  to  the  market’s  re¬ 
quirements.  Handlers  had  no  objection 
to  using  the  Mlnnesota-Wisoonsln  milk 
price  series  stf  the  basic  formula  price, 
providing  the  Class  I  price  would  be  no 
higher  than  the  Minnesota-Wlsconsin 
price  for  the  preceding  month  plus  $3.00 
modified  by  the  present  supply-demand 
provisions  of  the  order. 

The  present  method  of  determining 
the  Southeastern  Florida  Class  I  price 
is  inappropriate  under  ciurent  market¬ 
ing  conditions.  Maintaining  a  stated 
amount  ($6,625)  as  a  basic  Class  I  price 
falls  to  give  consideration  to  the  basic 
eomomic  factors  affecting  milk  prices. 
Class  I  prices  in  nearby  Tampa  Bay  and 
in  other  Federal  orders  (including  those 
that  serve  as  alternative  sources  of  sup¬ 
ply  for  Southeastern  Florida  handlers) 
are  based  on  the  market  prices  of  manu¬ 
facturing  grade  milk.  As  the  prices  for 
manufacturing  milk  Increase,  as  they 
have  in  recent  months,  the  Increase  is 
reflected  in  the  Class  I  prices  in  practi¬ 
cally  all  Federal  orders  except  South¬ 
eastern  Florida. 

On  an  annual  basis,  the  Minnesota- 
Wlsconsin  series  as  a  basic  formula  was 
relatively  stable  from  1962,  when  it  av¬ 
eraged  $3.12,  to  1965  when  it  was  $3.26. 
Since  the  fall  of  1965,  however,  when 
production  nationally  declined  precipi¬ 
tously.  the  Minnesota-Wlsconsin  price, 
as  did  other  manufacturing  milk  prices, 
rose  sharply.  For  December  1965  and 
January  and  February  1966,  the  Mlnne- 
sota-Wisconsin  prices  of  $3.47,  $3.47,  and 
$3.58  averaged  25  cents  above  the  ^.29, 
$3.25,  and  $3.22  prices  for  the  corre- 
^Mndlng  months  a  year  earlier.  ’These 
prices,  ak  all  other  Minnesota-Wlsconsin 
prices  referred  to  herein,  are  on  a  3.5- 
percent  butterfat  basis. 
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Since  the  Class  I  price  for  the  current 
month  is  announced  by  the  fifth  day  of 
the  month,  the  basic  formula  price  should 
be  the  Minnesota-Wisconsin  price  for  the 
preceding  month.  For  the  4-year  period 
ending  November  1965.  the  Minnesota- 
Wisconsin  price  averaged  $3.16.  As  a 
basic  formula  for  the  4  years,  it  would 
have  averaged  $3.12  in  1962,  $3.10  in 
1963,  $3.17  in  1964.  and  $3.26  in  1965. 
The  Southeastern  Florida  Class  I  price 
averaged  $6.37  for  the  same  4-year  pe¬ 
riod.  If  the  Minnesota-Wisconsin  price 
plus  $3.20  as  herein  pr(HX>sed  were  the 
effective  Class  I  price  in  1962  through 
1965.  it  would  have  obtained  an  average 
price  of  $6.36.  approximately  the  same 
as  the  average  order  price  for  the  4 -year 
period. 

The  $3.20  Class  I  differential  herein 
pr(^>osed  is  20  cents  above  the  compar¬ 
able  differential  in  the  Tampa  Bay  order. 
However,  the  Tampa  Bay  order  provides 
that  its  Class  I  price  may  not  be  higher 
than  the  Southeastern  Florida  Class  I 
price  for  the  same  month.  Becaxise  of 
the  recent  Sharp  increase  in  the  Minne¬ 
sota-Wisconsin  price  series  (on  which  the 
Tampa  Bay  Class  I  price  is  based)  the 
Tampa  Bay  Class  I  price,  since  its  incep¬ 
tion.  has  been  the  same  as  the  South¬ 
eastern  Florida  Class  I  price.  South¬ 
eastern  Florida  producers  claim  that  it 
is  inappropriate  to  maintain  the  prices 
in  these  two  orders  at  the  same  level. 
Tampa  Bay.  they  state,  is  closer  to  the 
alternative  sources  of  supply,  from  which 
supplemental  milk  must  be  obtained,  and 
argue  that  this  Justifies  Southeastern 
Florida  Class  I  price  30  cents  higher  than 
that  for  Tampa  Bay. 

The  Southeastern  Florida  Class  I  price 
must  give  appropriate  recognition  to  the 
competition  of  Southeastern  Florida  and 
Tampa  Bay  handlers,  both  in  the  pro¬ 
curement  of  supplies  and  in  Class  I  sales. 
A  majority  of  the  milk  imder  both  the 
Southeastern  Florida  and  Tampa  Bay 
orders  is  produced  in  an  area  that  Is 
about  equally  accessible  to  both  maikets. 
Hence,  a  Southeastern  Florida  Class  I 
price  that  is  too  low  in  relation  to  the 
Tampa  Bay  CUiss  I  price  would  place 
Southeastern  Florida  handlers  at  a  dis¬ 
advantage  in  keeping  producers  in  this 
area  where  the  milksheds  for  the  two 
markets  overlap.  Likewise,  a  wide  dif¬ 
ference  between  the  Southeastern  Florida 
and  Tampa  Bay  Class  I  prices  would  give 
an  unwarranted  advantage  to  handlers 
in  the  “under-priced”  market. 

The  Tampa  Bay  marketing  area’s  be¬ 
ing  closer  to  alternative  sources  of  supply 
does  not  per  se  Justify  a  substantially 
higher  Southeastern  Florida  Class  I 
price.  On  the  other  hand,  a  disparate 
difference  between  the  Class  I  price  in 
these  markets  over  an  extended  period  of 
time  could  result  in  chaotic  marketing 
conditions  in  the  area.  Tlie  30-oent 
spread  between  the  Tampa  Bay  and 
Southeastern  Florida  Class  I  price  re- 
.  quested  by  producers  would  tend  to  con¬ 
tribute  to  this  end. 


In  urging  that  the  present  supply-de¬ 
mand  provisions  be  eliminated  from  the 
order,  producers  emphasised  that  a  sup¬ 
ply-demand  formula  should  be  based  (Hi 
the  producer  deliveries  and  Class  I  sales 
for  a  larger  reglcHi  than  the  South¬ 
eastern  Florida  market,  such  as  the 
aggregate  receipts  and  sales  for  South¬ 
eastern  Florida  and  Tampa  Bay.  The 
Tampa  Bay  order  has  been  fully  effective 
only  since  January  of  this  year.  Hence, 
adequate  data  are  ix>t  yet  available  on 
which  to  base  a  supply-demand  formula 
that  would  be  applic^able  to  that  order. 
Consideration  was  given  to  this  fact  when 
establishing  the  Class  I  pricing  provisions 
in  the  Tampa  Bay  order.  It  was  con¬ 
cluded  at  that  time  that  a  supply- 
demand  formula  should  not  be  incor¬ 
porated  into  the  order  before  at  least 
1  year’s  data  on  supply  and  sales  had 
been  accumulated.  For  that  reason,  the 
Tampa  Bay  Class  I  price  was  made  ef¬ 
fective  for  only  the  first  18  months  of 
the  order,  through  June  1967.  It  is 
appnH>riate,  therefore,  that  the  proposed 
Southeastern  Florida  Class  I  price  not 
be  made  sqiplicable  beyond  that  month. 
This  will  make  it  possible  to  consider 
comprehensively  the  Class  I  pricing 
structure  of  the  two  orders  at  a  public 
hearing  to  provide  for  Cfiass  I  pricing  af¬ 
ter  June  1967.  At  that  time,  sufficient 
data  will  be  available  to  give  adequate 
consideration  to  a  single  supply-demand 
formula  for  the  two  orders. 

Rulings  on  proposed  findings  and  con¬ 
clusions.  Briefs  and  proposed  findings 
and  (inclusions  were  filed  on  behalf  of 
certain  interested  parties.  These  briefs, 
proposed  findings  and  conclusions  and 
the  evidence  in  the  record  were  (»n- 
sidered  in  making  the  findings  and  con- 
clusicHis  set  forth  above.  ’To  the  ex¬ 
tent  that  the  suggested  findings  and  con- 
clusicNis  filed  by  interested  parties  are 
inconsistent  with  the  findings  and  con¬ 
clusions  set  forth  herein,  the  requests  to 
make  such  findings  or  reach  such  conclu¬ 
sions  are  denied  for  the  reasons  previous¬ 
ly  stated  in  this  decision. 

General  findings.  The  findings  and 
determinations  hereinafter  set  forth  are 
supplementary  and  in  addition  to  the 
finClings  and  determinations  previously 
made  in  connection  with  the  issuance  of 
the  aforesaid  order  and  of  the  previously 
issued  amendments  thereto;  and  all  of 
said  previous  findings  and  determina¬ 
tions  are  hereby  ratified  and  affirmed,  ex¬ 
cept  insofar  as  such  findings  and  deter¬ 
minations  may  be  in  conflict  with  the 
findings  and  determinations  set  forth 
herein. 

(a)  The  tentative  marketing  agree¬ 
ment  and  the  order,  as  hereby  proposed 
to  be  amended,  and  all  of  the  terms  and 
condlti(ms  Uiere(rf,  will  tend  to  effectuate 
the  declared  policy  of  the  Act; 

(b>  The  party  prices  of  milk  as  deter¬ 
mined  pursuant  to  section  2  of  the  Act 
are  not  reasonable  in  view  of  the  price  of 
feeds,  available  supplies  of  fee^,  and 
other  economic  conditions  which  affect 


market  supply  and  demand  for  milk  in 
the  marketing  area,  and  the  minimum 
prices  specified  in  the  propos^  market¬ 
ing  agreement  and  the  order,'  as  hereby 
proposed  to  be  amended,  are  such  prices 
as  will  reflect  the  aforesaid  factors,  in¬ 
sure  a  sufficient  quantity  of  pure  and 
wholesome  milk,  and  be  in  the  public 
interest;  and 

(c)  The  tentative  marketing  agree¬ 
ment  and  the  order,  as  hereby  proposed 
to  be  amended,  will  regulate  the  handling 
of  milk  in  the  same  manner  as,  and  will 
be  applicable  only  to  persons  in  the  re¬ 
spective  classes  of  industrial  and  com¬ 
mensal  activity  specified  in,  a  marketing 
agreement  upon  which  a  hearing  has 
been  held. 

Recommended  marketing  agreement 
and  order  amending  the  order.  The 
following  order  amending  the  order  as 
amended  regulating  the  handling  of  milk 
in  the  Southeastern  Florida  marketing 
area  is  recommended  as  the  detailed  and 
appropriate  means  by  whi(di  the  fore¬ 
going  (inclusions  may  be  <»rried  out. 
The  recommended  marketing  agree¬ 
ment  is  not  included  in  this  decision 
be(»use  the  regulatory  provisions  thereof 
would  be  the  same  as  those  (xmtained  in 
the  order,  as  hereby  pr(H>osed  to  be 
amended: 

1.  In  S  1013.50,  paragraphs  (b)  and 
(c)  are  revoked  and  paragrat^  (a)  is 
revised  to  read  as  follows: 

§1013.50  Qasa  price*. 

•  •  •  •  • 

(a)  Class  I  price.  From  the  effective 
date  of  this  paragrai^  through  June 
1967,  the  Class  I  prl(i  shall  be  the  basic 
formula  price  for  the  pre(iding  month 
plus  $3il0. 

(b)  [Revoked]. 

(c)  [Revckedl. 

•  •  •  •  • 

2.  Add  a  new  S  1013.50-a  to  read  as 
f(^ows: 

§  1013.50— ■  Basic  formula  price. 

The  basic  formula  price  shall  be  the 
average  price  per  hundredweight  for 
manufacturing  grade  milk,  f.o.b.  plants 
in  Wisconsin  and  Minnesota,  as  reported 
by  the  Department  for  the  month.  Such 
price  shall  be  adjusted  to  a  3.5  percent 
butterfat  basis  by  a  butterfat  differential 
(rounded  to  the  nearest  one-toith  cent) 
at  the  rate  of  the  Chicago  butter  price 
times  0.12  and  rounded  to  the  nearest 
cent. 

Signed  at  Washington,  D.C.,  (Hi  May 
27,  1966. 

Clarknci  H.  Oirard, 
Deputy  Administrator. 

Regulatory  Programs. 

(Fit.  Doa  66-6046;  PUed.  Jon*  1.  1966: 

8:49  mm.] 
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[  7  CFR  Part  1062  ate.  1 
MILK  IN  CERTAIN  MARKETING  AREAS 


Notice  of  Hearing  on  Proposed 
Amendments  to  Tentative  Market¬ 
ing  Agreements  and  Orders 


ot.. 

Marketing  area 

Docket  Nos. 

1M2 

8t.  Louis . 

AO  10-A35. 

1031 

Northwestern  Indiana . 

AO  I70-A20. 

1032 

Suburban  St.  Louis - 

AO  313-All. 

1038 

Rock  River  Valley . — 

AO  164-A13. 

1030 

Milwaukee... . . 

AO  212-A18. 

1044 

Michigan  Upper  Peninsula. 
NortheastemWisoonsln - 

AO  208-AlO. 

104S 

AO  334-A9. 

1051 

Madison . 

AO  320-AS. 

1061 

St.  Joseph,  Mo . 

AO  S27-A8 

RO  2. 

1063 

Quad  Cities-Dubuque . 

AO  106-A23. 

1064 

OreaUr  Kansas  City . 

AO  23-A28 

RO  2. 

1067 

Otarks . 

AO  222-A20. 

1070 

Cedar  Raplds-lowa  City... 

AO  220-A14. 

1071 

Neosho  Valley . 

AO  227-A18. 

1073 

Wichita . 

AO  173-A17 
RO  1. 

1074 

Southwest  Kansas . . 

AO  249-A7 

RO  1. 

1078 

North  Central  Iowa . 

Dee  Moines..:... . 

AO  272-A8. 

1070 

AO  205-AlO. 

1004 

New  Orleans . 

AO  103-A23. 

1006 

Northern  Louisiana . 

AO  267-A12. 

1007 

AO  21»-A18. 

1000 

Paducah . 

AO  183-A16. 

1102 

Fort  Smith . . 

AO  287-A14. 

1103 

Mlasiselppi . 

AO  346-A2. 

1104 

Red  River  Valley . 

AO  298-A8. 

1106 

Oklahoma  Metropolitan — 

AO  210-A20. 

1108 

Central  Arkansas . 

AO  243-A16. 

1120 

Lubbock-Plain  view . 

AO  328-AS. 

1126 

North  Texas . . . 

AO  231-A26. 

1127 

San  Antonio . 

AO  232-A15. 

1128 

CentralWest  Texas . 

AO  238-A17. 

1120 

Austln-W'aoo _ 

AO  256-All. 

1130 

Corpus  Christ! . 

AO  259-A14. 

1132 

Texas  Panhandle . 

AO  262-A12. 

Pursuant  to  the  provisions  of  the  Agri¬ 
cultural  Marketing  Agreement  Act  of 
1937,  as  amended  (7  UJ3.C.  601  et  seq.), 
and  the  applicable  rules  of  practice  and 
procedure  governing  the  formulation  of 
marketing  agreements  and  marketing  or¬ 
ders  (7  CFR  Part  900),  notice  Is  hereby 
given  of  a  public  hearing  to  be  held  at  the 
Gateway  Hotel  (Statler),  822  Washing¬ 
ton  Boulevard,  St.  Louis  1,  Mo.,  beginning 
at  9:30  a.m.,  c.d.t.,  on  June  7,  1966,  with 
respect  to  propos^  amendments  to  the 
tentative  mai^eting  agreements  and  to 
the  orders,  regulating  the  handling  of 
milk  in  the  St.  Louis,  Northwestern  In¬ 
diana,  Suburban  St.  Louis,  Rock  River 
Valley,  Milwaukee,  Michigan  Upper  Pe¬ 
ninsula,  Northeastern  Wisconsin,  Madi¬ 
son,  St.  Joseph,  Mo.,  Qiuid  Clties-Du- 
buque.  Greater  Kansas  City,  Ozarks, 
Cedar  Rapids-Iowa  City,  Neosho  Valley, 
Wichita,  Southwest  Kansas,  North  Cen¬ 
tral  Iowa,  Des  Moines,  New  Orleans, 
Northern  Louisiana,  Memphis,  Paducah, 
Mississippi,  Red  River  Valley,  Oklahoma 
Metropolitan,  Central  Aiicansas,  Lub- 
bock-Plalnvlew,  North  Texas,  San  An¬ 
tonio,  Central  West  Texas,  Austln-Waco, 
Corpus  Christ!,  Texas  Panhandle  mmI 
Fort  Smith  marketing  areas-to  reflect  ap¬ 
propriate  Class  I  prices  in  light  of  eco¬ 
nomic  and  marketing  conditions  antici¬ 
pated  for  the  next  few  months.  With 
respect  to  the  orders  regulating  the  han¬ 
dling  of  milk  in  the  Wichita,  Southwest 
Kansas,  Greater  Kansas  City  and  St. 
Joseph,  Mo.,  marketing  areas,  this  hear¬ 
ing  represents  a  re(H>ening  for  the  limited 
purposes  stated  herein  of  public  hearings 


previously  held  under  docket  Nos.  AO 
173-A17.  AO  249-A7.  AO  23-A28,  and  AO 
327-A8.  respectively. 

The  public  hearing  is  for  the  purpose 
of  receiving  evidence  with  respect  to  the 
economic  and  emergency  marketing 
conditions  which  relate  to  the  iu;>pr(Hni- 
atc  levels  of  Class  I  prices  to  be  estab¬ 
lished  for  the  months  of  July  through 
December  1966  under  each  of  the  afore¬ 
said  orders.  At  the  hearing,  evidence 
also  will  be  received  on  the  question  of 
whether  the  due  and  timely  execution  of 
the  functions  of  the  Secretary  impera¬ 
tively  and  imavoidably  requires  the 
omission  of  a  recommended  decision  in 
connection  with  any  emergency  amenda¬ 
tory  action  that  may  be  required  with 
respect  to  any  of  the  aforesaid  orders. 

This  notice  is  issued  on  representation 
by  producers  that  emergency  action  is 
necessary  to  avert  present  or  potential 
milk  shortages. 

The  aforesaid  proposals  have  not  re¬ 
ceived  the  approval  of  the  Secretary  of 
Agriculture. 

Signed  at  Washington,  D.C..  on  May 
27, 1966. 

Clarxnci  H.  Girard, 
Deputy  Administrator. 

Regulatory  Programs. 

[F.R.  Doc.  66-6062;  Filed,  June  1,  1066; 

8:60  a.m.] 


17  CFR  Part  1133] 

(Docket  No.  AO  a76-A18| 

MILK  IN  INLAND  EMPIRE 
MARKETING  AREA 

Notice  of  Recommended  Decision  and 
Opportunity  To  File  Written  Excep¬ 
tions  on  Proposed  Amendments  to 
Tentative  Marketing  Agreement 
and  to  Order 

Pursuant  to  the  provisions  of  the  Agri¬ 
cultural  Marketing  Agreement  Act  of 
1937,  as  amended  (7  UB.C.  601  et  seq.) , 
and  the  applicable  rules  of  practice  and 
procedure  governing  the  formulation  of 
miu-keting  agreements  and  marketing 
orders  (7  CFR  Psul  900) ,  notice  is  hereby 
given  of  the  filing  with  the  Hearing  Clerk 
of  this  recommended  decision  with  re¬ 
spect  to  proposed  amendments  to  the 
tentative  marketing  agreement  and  order 
regulating  the  handling  of  milk  in  the 
Inland  Empire  marketing  area.  Inter¬ 
ested  parties  may  file  written  exceptions 
to  this  decision  with  the  Hearing  Clerk, 
UH.  Department  of  Agriculture,  Wash¬ 
ington,  D.C.,  20250,  by  the  3d  day  after 
publication  of  this  decision  in  the  Fkd- 
XRAL  Register.  The  exceptions  should  be 
filed  in  quadruplicate.  All  written  sub¬ 
missions  made  pursuant  to  this  notice 
will  be  made  available  fm*  public  inflec¬ 
tion  at  the  office  of  the  Hearing  Clerk 
during  regular  business  hours  (7  CFR 
1.27(b)). 

Preliminary  statement.  The  hearing 
on  the  record  which  the  proposed 
amendments,  as  hereinafter  set  forth,  to 
the  tentative  marketing  agreement  and 
to  the  order  as  amended,  were  formu¬ 
lated.  was  conducted  at  Sp<kane,  Wash., 


on  May  17,  1966,  pursuant  to  notice 
thereof  which  was  issued  May  9, 1966  (  31 
F.R. 6986). 

The  material  issues  on  the  record  of  the 
hearing  relate  to: 

1.  Diversion  of  producer  milk;  and 

2.  Need  for  emergency  action. 

Finding  and  conclusions.  The  follow¬ 
ing  findings  and  conclusions  on  the 
material  issues  'are  based  on  evidence 
presented  at  the  hearing  and  the  record 
thereof: 

1.  Diversion  of  producer  milk.  The 
present  diversion  provisions  should  be 
revised  to  increase  the  amount  of  milk 
which  may  be  diverted  from  25  percent 
to  35  percent  of  the  total  producer  milk 
delivered  to  pool  plants,  including  eligible 
diversions,  during  each  of  the  months  of 
April,  May.  June  and  July. 

The  provisions  of  the  present  order 
which  permit  two  or  more  cooperative 
associations  to  have  their  allowEd)le 
diversions  computed  on  the  basis  of  the 
combined  deliveries  of  milk  by  their 
member  producers  if  each  association  has 
filed  in  writing  with  the  market  adminis¬ 
trator  a  request  for  such  computation, 
should  be  continued. 

Previous  to  August  1,  1965,  the  order 
permitted  unlimited  diversions  during 
the  months  of  December  through  June. 
OfBclal  notice  is  taken  of  suspension  or¬ 
ders  Issued  by  the  Assistant  Secretary 
on  July  8,  1964,  and  by  the  Under  Sec¬ 
retary  on  June  17. 1965,  which  permitted 
unlimited  diversions  of  producer  milk  for 
the  months  of  July  1964  and  July  1965, 
respectively. 

Presently,  producer  milk  may  be 
diverted  in  an  amount  limited  to  15  per¬ 
cent  of  the  total  producer  milk  delivered 
to  pool  plants,  including  eligible  diver¬ 
sions,  in  each  of  the  months  of  Septem¬ 
ber.  October,  and  November  and  25  per¬ 
cent  in  all  other  months  of  the  year. 

Receipts  of  producer  milk  in  the  Inland 
Empire  marketing  area  have  increased 
543,000  pounds  per  month  or  approxi¬ 
mately  3.7  percent  during  the  first  4 
months  of  1966  in  comparison  to  pro¬ 
ducer  receipts  during  this  same  period  1 
year  ago.  Class  I  use  of  producer  milk 
decreased  293,500  pounds  per  month  or 
about  2.7  percent  during  the  first  4 
months  of  1966  in  comparison  to  Class  I 
use  of  like  receipts  1  year  ago. 

Tlie  association  stated  that  it  had  con¬ 
ducted  a  survey  of  its  producers  to  ob¬ 
tain  an  estimate  of  its  member  producer’s 
production  during  the  coming  months. 
On  the  basis  of  this  survey  of  expected 
production  and  the  trend  in  Class  I  use. 
the  cooperative  believes  that  an  increase 
in  the  diversion  percentage  from  25  per¬ 
cent  to  35  percent  is  necessary  for  the 
needs  of  the  association. 

The  proponent  cooperative  association 
estimated  that  its  producer  receipts  dur¬ 
ing  the  month  of  May  1966  would  be 
300,000  pounds  greater  than  its  producer 
receipts  in  April  of  this  year.  It  further 
estimated  that  its  producer  receipts  in 
June  1966  would  be  about  6,500,000 
pounds,  an  Increase  of  almost  600,000 
pounds  over  its  receipts  for  the  month 
of  ApriL  This  would  be  800,000  pounds 
or  14  percent  greater  than  its  receipts 
in  June  of  1965. 
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Pool  plants  in  the  Inland  Empire  mar¬ 
keting  area  have  limited  manufacturing 
facilities  for  utilizing  producer  milk  in 
Class  in  uses.  Producer  milk  which  is 
in  excess  of  handlers’  fluid  milk  needs 
and  the  capacity  of  manufacturing 
facilities  of  the  pool  plants  must  be  dis¬ 
posed  of  to  nonpool  plants  for  manufac¬ 
turing.  During  the  period  of  January 
1964  through  April  1966,  about  40  per¬ 
cent  of  the  producer  milk  classified  as 
Class  m  was  manufactured  in  po(^ 
plsmts.  The  remaining  60  percent  of  the 
producer  milk  receiving  a  Class  m 
classiflcation  was  moved  to  nonpool 
plants  having  manufacturing  facilities. 

The  amount  of  milk  moved  to  nonpool 
plants  during  the  period  of  January  1964 
through  April  1966  averaged  1,500,000 
pounds  per  month.  These  movements 
varied  from  a  low  of  390,000  pounds  in 
March  1965  to  a  high  of  3,750,000  pounds 
in  June  of  1964. 

The  milk  which  is  in  excess  of  the 
needs  of  the  pocd  plants  may  be  moved 
to  nonpool  plants  either  by  diversion  or 
by  transfer.  The  movement  of  producer 
milk  to  nonpool  plants  by  means  of 
interplant  transfers  is  much  more  costly 
and  inefficient  than  the  movement  of 
such  milk  by  diversions.  In  most  in¬ 
stances  the  interplant  transfers  require 
that  milk  be  transported  from  the  farm 
to  pool  plants  located  in  Spokane  and 
then  moved  to  nonpool  plants  located 
outside  the  marketing  area.  Frequently 
the  farms  are  located  closer  to  the 
manufacturing  plant.  Thus  diversion 
not  only  saves  the  cost  of  receiving  and 
reloading  the  milk  at  a  pool  plant  but 
it  usually  results  in  greatly  reduced 
hauling  costs. 

The  cooperative  association  which  re¬ 
quested  the  increase  in  the  percentage 
of  milk  which  may  be  diverted  handles 
most  of  the  reserve  supplies  of  milk  for 
the  market.  In  April  1966,  this  associa¬ 
tion  diverted  2,222,396  pounds  of  milk 
which  amounted  to  92  percent  of  the 
producer  milk  moved  to  nonpool  plants 
for  Class  m  use. 

The  proponent  cooperative  association 
diverted  14,  25,  39,  and  22  percent  of  its 
total  member  milk  for  the  months  of 
April.  May,  June,  and  July  1965,  respec¬ 
tively.  The  combined  diversions  of  the 
proponent  cooperative  association  and 
the  other  association  supplying  the  mar¬ 
ket  for  the  months  of  April,  May,  June, 
and  July  1965  amounted  to  10,  21, 32,  and 
16  percent,  respectively,  of  their  total 
member  milk.  The  combined  diversions 
of  the  two  cooperative  associations  for 
April  1966  amounted  to  22  percent  of 
their  combined  deliveries,  which  is  more 
than  twice  the  percentage  diverted  1 
year  ago. 

It  is  evident  from  the  percentage  of 
milk  which  was  diverted  during  the  past 
year  and  fitun  the  large  increase  in  di¬ 
versions  for  the  month  of  April  1966  over 
those  of  1  year  ago  that  the  present  di¬ 
versions  permitted  by  the  order  will  be 
inadequate  for  the  months  of  June  and 
July  of  this  year.  If  present  trends  con¬ 
tinue.  the  present  provisions  will  be  in¬ 
adequate  in  future  years  to  accommodate 
the  market  sltuatimi  during  the  entire 
period  of  flush  production.  TTierefore, 


the  diversion  percentages  should  be  in-- 
creased  to  35  percent  during  each  of  the 
months  of  April,  May,  June,  and  July. 

The  need  for  cUverting  excess  milk  re¬ 
ceived  at  a  pool  plant  which  receives  its 
entire  milk  supply  frcMn  nonmember  pro¬ 
ducers  is  similar  to  that  of  the  coopera¬ 
tive  associations.  Thus  the  percentage 
of  diversions  which  are  permitted  a  co¬ 
operative  association  are  equally  appli¬ 
cable  in  the  case  of  a  ixx>l  plant.  Ac¬ 
cordingly,  pr(H>rletary  handlers  should 
be  permitted  to  divert  up  to  35  percent 
of  the  milk  received  at  and  divert^  from 
such  pool  plant  during  each  of  the 
months  of  April,  May.  June,  and  July 
from  producers  who  are  not  members  of 
a  cooperative  association  which  is  divert¬ 
ing  milk  of  its  member  producers  during 
such  month. 

The  other  cooperative  association  sup¬ 
plying  the  market  offered  no  testimony 
at  the  hearing,  but  flled  a  brief  support¬ 
ing  the  requested  Increase  in  the  percent¬ 
age  of  milk  which  might  be  diverted. 
No  testimony  was  received  at  the  hearing 
in  opposition  to  increasing  the  percent¬ 
age  of  producer  milk  which  may  be 
diverted. 

2.  Need  for  emergency  action.  The 
proponent  cooperative  association  stated 
that  amendatory  action  was  definitely 
needed  to  Increase  the  amount  of  allow¬ 
able  diversions  permitted  during  the 
months  of  June  and  July  1966.  Testi¬ 
mony  given  on  behalf  of  the  association 
indicated  that  the  present  diversion  lim¬ 
itation  of  25  percent  for  the  month  of 
May  1966  would  not  be  adequate.  The 
representative  of  the  association  stated, 
however,  that  the  cooperative  would  be 
able  to  remain  within  the  diversion  limit 
for  May  of  this  year  by  moving  milk  from 
producers  which  would  be  in  excess  of 
the  diversion  limits  by  use^  of  Interplant 
transfers. 

Although  proponents  claimed  that  an 
emergency  marketing  condition  existed, 
such  condition  is  not  sufficiently  grave  to 
warrant  the  omission  of  a  recommended 
decision.  Relief  for  the  months  of  June 
and  July  will  not  be  delayed  by  issuance 
of  a  recmnmended  decision  in  this 
matter. 

Rulings  on  proposed  findings  and  con¬ 
clusions.  Briefs  and  proposed  findings 
and  conclusions  were  filed  on  behalf  of 
certain  interested  parties.  These  briefs, 
proposed  findings  and  conclusions  and 
the  evidence  in  the  record  were  consid¬ 
ered  in  making  the  flndings  and  conclu¬ 
sions  set  forth  above.  To  the  extent 
that  the  suggested  flndings  and  conclu¬ 
sions  flled  by  interested  parties  are  in¬ 
consistent  with  the  flndings  and  conclu¬ 
sions  set  forth  herein,  the  requests  to 
make  such  flndings  or  reach  such  conclu¬ 
sions  are  denied  for  the  reasons  pre¬ 
viously  stated  in  this  decision. 

General  findings.  The  flndings  and 
determinations  hereinafter  set  forth  are 
supplementary  and  in  addition  to  the 
flndings  and  determinations  previously 
made  in  connection  with  the  issuance  of 
the  aforesaid  order  and  of  the  previously 
issued  amendments  thereto;  and  all  of 
said  previous  flndings  and  determina¬ 
tions  are  hereby  ratifled  and  affirmed, 
except  insofar  as  such  flndings  and  deter¬ 


minations  may  be  in  conflict  with  the 
flndings  and  determinations  set  forth 
herein. 

(a)  The  tentative  marketing  agree¬ 
ment  and  the  order,  as  hereby  proposed 
to  be  amended,  and  all  of  the  terms  and 
conditions  thereof,  will  tend  to  effectuate 
the  declared  policy  of  the  Act; 

(b)  The  parity  prices  of  milk  as  deter¬ 
mined  pursuant  to  section  2  of  the  Act 
are  not  reasonable  in  view  of  the  price 
of  feeds,  available  supplies  of  feeds,  and 
other  economic  conditions  which  affect 
market  supply  and  demand  for  milk  in 
the  marketing  area,  and  the  minimum 
prices  specified  in  the  proposed  marketing 
agreement  and  the  order,  as  hereby  pro¬ 
posed  to  be  amended,  are  such  prices  as 
will  reflect  the  aforesaid  factors,  insure 
a  sufficient  quantity  of  pure  and  whole¬ 
some  milk,  and  be  in  the  public  interest; 
and 

(c)  The  tentative  marketing  agree¬ 
ment  and  the  order,  as  her^y  proposed 
to  be  amended,  will  regulate  the  handling 
of  milk  in  the  same  manner  as,  and  will 
be  applicable  only  to  persons  in  the  re¬ 
spective  classes  of  industrial  and  com¬ 
mercial  activity  specified  in,  a  marketing 
agreement  upon  which  a  hearing  has 
been  held. 

Recommended  marketing  agreement 
and  order  amending  the  order.  The  fol¬ 
lowing  order  amending  the  order  as 
amended  regulating  the  handling  of  milk 
in  the  Inland  Empire  marketing  area  is 
recommended  as  the  detailed  and  appro¬ 
priate  means  by  which  the  foregoing  con¬ 
clusions  may  be  carried  out.  The  recom- 
mended  marketing  agreement  is  not  in¬ 
cluded  in  this  decision  because  the  regu¬ 
latory  provisions  thereof  would  be  the 
same  as  those  contained  in  the  order, 
as  hereby  proposed  to  be  amended: 

Revise  }  1133.12(c)  (1)  and  (2)  to  read 
as  follows: 

§  1133.12  Producer  milk. 

•  •  •  •  # 

(C)  •  •  • 

(1)  A  cooperative  association  may  di¬ 
vert  for  its  account,  pursuant  to  para¬ 
graph  (b)  (1)  of  this  section,  the  milk  of 
any  member  producer  eligible  for  diver¬ 
sion.  The  total  quantity  of  milk  so  di¬ 
verted,  however,  may  not  exceed  15  per¬ 
cent  in  the  months  of  September, 
October,  and  November,  25  percent  in 
the  months  of  December,  January, 
February.  March,  and  August,  and  35 
percent  in  the  months  of  April,  May. 
June,  and  July,  of  its  total  member  milk 
received  at  all  pool  plants  and  diverted 
therefrom  during  the  month.  Two  or 
more  cooperative  associations  may  have 
their  allowable  diversions  computed  on 
the  basis  of  the  combined  deliveries  of 
milk  by  their  member  producers  if  each 
association  has  flled  in  writing  with  the 
market  administrator  a  request  for  such 
computation; 

(2)  A  handler  operating  a  pool  plant 
may  divert  for  his  account,  pursuant  to 
paragraph  (a)  (2)  of  this  section,  milk 
of  any  producer  eligible  for  diversion, 
other  th^  a  member  of  a  cooperative 
association  which  diverts  milk  pursuant 
to  subparagraph  (1)  of  this  paragraph. 
The  total  quantity  of  milk  so  diverted. 
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however,  may  not  exceed  15  percent  in 
the  months  of  September,  October,  and 
November,  25  percent  in  the  months  of 
December,  January,  February,  March, 
and  August,  and  35  percent  in  the  months 
of  April.  May.  June,  and  July,  of  the  milk 
received  at  and  diverted  from  such  po(d 
plant  during  the  month  from  producers 
who  are  not  members  of  a  cooperative 
association  which  diverts  milk  pursuant 
to  subparagraph  (1)  of  this  paragraph; 
•  •  *  •  • 
Signed  at  Washington,  D.C.,  on  May 
27. 1966. 

Clarxnci  H.  OntARD, 
Deputy  Administrator, 
Regulatory  Programs. 

[F.R.  Doc.  66-6045;  Plied,  June  1,  1066; 
8:49  a.m.] 


DEPARTMENT  OF  COMMERCE 

Office  of  the  Secretary 
[  15  CFR  Part  9  1 

SEAT  BELTS  FOR  USE  IN  MOTOR 
VEHICLES 

Proposed  Standards 

Notice  is  hereby  given  that  the  changes 
set  forth  below  are  proposed  in  the  stand¬ 
ards  for  seat  belts  for  use  in  motor  ve¬ 
hicles  published  in  the  Fidkral  Rkgistxr 
on  July  1,  1965,  in  conformance  with 
Public  Law  86-201,  approved  December 
13, 1963  (77  Stat.  361). 

These  proposed  changes  pertain  to  the 
hardware  only.  The  requirements  for 
attachment  hardware  will  be  upgraded 
through  increased  strength  requirements 
for  fasteners  and  through  certain 
changes  in  their  corrosion  resistance. 
Additional  requirements  for  buckles  are 
added  to  reduce  the  probability  of  false 
latching  and  to  provide  adequately  for 
unlatching.  The  buckles  are  required  to 
function  properly  after  the  corrosion- 
resistance  test.  Changes  are  made  to  re¬ 
duce  the  likelihood  of  retractors  being 
used  improperly,  and  requirements  for 
nonlocking  retractors  are  added. 

These  proposed  changes  were  devel¬ 
oped  after  consultation  with  the  Society 
of  Automotive  Engineers  and  were  dis¬ 
cussed  finally  during  a  March  25,  1966, 
meeting  with  the  Hardware  Subcommit¬ 
tee  of  the  SAE  Motor  Vehicle  Seat  Belt 
Committee. 

The  proposed  changes  were  agreed  to 
unanimou^  by  the  members  of  the  Ad 
Hoc  Oovemment  Committee  on  Seat 
Belts  on  April  13. 1966. 

Prior  to  the  final  adoption  and  publica¬ 
tion  of  the  amendments  proposed  herein, 
consideration  will  be  given  to  any  com¬ 
ments  and  suggestlcms  pertaining  thereto 
which  are  submitted  in  writing,  in  dupli¬ 
cate,  to  the  Director,  National  Bureau  oA 
Standards,  UJ3.  Department  of  Cmn- 
merce,  Washington,  D.C.,  20234,  within 
the  period  ot  30  days  from  the  date  of 
publication  of  this  notice  in  tihe  Fedcral 
Registr. 

Dated:  May  17. 1966. 

A.  V.  Asm, 
Director, 

National  Bureau  of  Standards. 


1.  Amend  9  9.3  (c),  (e),  (f).  (1),  and 
(m)  to  read: 

§  9.3  General  requirements. 

•  #  •  •  • 

(c)  Upper  torso  restraint.  A  Type  2 
or  3  seat  belt  assembly  shall  provide  up¬ 
per  torso  restraint  without  shifting  the 
pelvic  restraint  into  the  abdominal  re¬ 
gion.  An  upper  torso  restraint  shall  be 
designed  to  minimize  vertical  forces  on 
the  shoulders  and  spine.  Hardware  for 
upper  torso  restraint  shall  be  so  designed 
and  located  in  the  seat  belt  assembly  that 
the  possibility  of  injury  to  the  occupant 
is  minimized.  An  automatic  locking 
retractor  shall  not  be  included  in  an 
upper  torso  restraint.  A  Type  2-a 
shoulder  belt  shall  comply  with  i^pU- 
cable  requirements  for  a  Type  2  seat  belt 
assembly  in  99  9.3  to  9.6,  inclusive. 

•  •  •  •  • 

(e)  Release.  A  Type  1  or  Type  2  seat 
belt  assembly  shall  be  provided  with  a 
buckle  or  buckles  readily  accessible  to  the 
occupant  to  permit  his  easy  and  rapid 
removal  from  the  assembly.  A  Type  3 
seat  belt  assembly  shall  be  provided  with 
a  quickly  recognizable  and  easily  op¬ 
erated  release  arrangement,  readily  ac¬ 
cessible  to  an  adult.  Buckle  release 
mechanism  shall  be  designed  to  minimize 
the  possibility  of  accidental  release.  A 
buckle  with  release  mechanism  in  the 
latched  position  shall  have  only  one 
opening  in  which  the  ttmgue  can  be  in¬ 
serted  on  the  end  of  the  buckle  designed 
to  receive  and  latch  the  tongue. 

(f)  Attachment  hardvaare.  A  seat  belt 
assembly  shall  include  all  hardware 
necessary  for  installation  in  a  motor  ve¬ 
hicle  in  accordance  with  SAE  Recom¬ 
mended  Practice.  Motor  Vehicle  Seat 
Belt  Installations — SAE  J800b,  published 
by  the  Society  of  Automotive  Engineers, 
485  Lexington  Avenue,  New  York.  N.Y., 
10017,  except  that  seat  belt  assemblies 
designed  for  installation  in  motor  ve¬ 
hicles  equipped  with  seat  belt  anchor¬ 
ages  shall  not  require  imderfioor  hard¬ 
ware.  but  shall  have  '^s-20  UNF-2A. 
^-13  UNC-2A,  or  nonthreaded  fasteners 
as  required  ^by  the  particular  vehicle. 
The  hardware  shall  be  designed  to  pre¬ 
vent  attaching  bolts  and  other  parts  be¬ 
coming  disengaged  from  the  vehicle  in 
service.'  Reinforcing  plates  or  washers 
furnished  for  univer^  fioor  installa¬ 
tions  shall  be  of  steel,  free  from  burrs 
and  sharp  edges  on  the  peripheral 
edges  adjacent  to  the  vehicle,  not  less 
than  0.06  inch  or  1.5  millimeter  in  thick¬ 
ness  nor  less  than  4  square  inches  or  25 
square  centimeters  in  projected  area. 
The  distance  between  any  edge  of  the 
plate  and  the  edge  of  the  b(dt  hole  shall 
be  at  least  0.6  inch  or  15  millimeters 
and  any  comer  shall  be  roimded  to  a 
radius  of  not  less  than  0.25  inch  or  6 
millimeters,  or  cut  at  a  45-degree  angle 
along  a  hypotenuse  not  less  than  0.25 
inch  or  6  millimeters  in  length. 

•  •  •  •  • 

(1)  Installation  instructions.  A  seat 
belt  assembly  or  retractor  shall  be  ac¬ 
companied  by  an  Instruction  sheet  pro¬ 
viding  sufficient  information  for  install¬ 
ing  the  assembly  in  a  motor  vehicle 
except  for  a  seat  belt  assembly  Installed 


in  a  motor  vehicle  by  an  automobile 
manufacturer.  The  installation  instruc¬ 
tions  shall  state  whether  the  assembly  is 
for  universal  installation  or  for  installa¬ 
tion  only  in  specifically  stated  motor 
vehicles,  and  shall  Include  at  least  those 
items  in  SAE  Recommended  Practice. 
Motor  Vehicle  Seat  Belt  Installations — 
SAE  J80(>b.  published  by  the  Society  of 
Automotive  Engineers. 

(m)  Usage  and  maintenance  instruct 
tions.  A  seat  belt  assembly  or  retractor 
shall  be  accompanied  by  written  instruc¬ 
tions  for  the  proper  use  of  the  assembly, 
stressing  particularly  the  Importance  of 
wearing  the  assembly  snugly  and  prop¬ 
erly  located  on  the  body,  and  on  the 
maintenance  of  the  assembly  and  peri¬ 
odic  inspection  of  all  components.  The 
instructions  shall  show  the  proper 
manner  of  threading  webbing  in  the 
hardware  of  seat  belt  sussemblies  in  which 
the  webbing  is  not  permanently  fastened. 
Instructions  for  a  nonlocking  retractor 
shall  include  a  caution  that  the  webbing 
must  be  fully  extended  from  the  retractor 
during  use  of  the  seat  belt  assembly 
unless  the  retractor  is  attached  to  the 
free  end  of  webbing  which  is  not  sub¬ 
jected  to  any  tension  during  restraint 
of  an  occupant  by  the  assembly.  In¬ 
structions  for  Type  2a  shoulder  belt  shall 
Include  a  warning  that  the  shoulder  belt 
is  not  to  be  used  without  a  lap  belt. 

2.  Amend  9  9.5  (a),  (b),  (c),  (d).  (h), 
and  (J)  to  read; 

§  9.5  Requiremenlfl  for  hardware. 

(a)  Corrision  resistance.  Attachment 
hardware  of  a  seat  belt  assembly  after  be¬ 
ing  subjected  to  the  conditions  specified 
in  9  9.8(a)  shall  be  free  of  ferrous  cor¬ 
rosion  on  significant  surfaces  except  for 
permissible  ferrous  corrosion  at  periph¬ 
eral  edges  or  edges  of  holes  on  imder¬ 
fioor  reinforcing  plates  and  washers,  or 
such  hardware  at  or  near  the  fioor  shall 
be  protected  against  corrosion  by  at  least 
a  Type  KS  electrodepoeited  coating  of 
nickel  or  copper  and  nickel  and  other 
attachment  hardware  shall  be  protected 
by  a  Type  Q8  electrodeposlted  coating 
of  nickel  or  copper  and  nickel,  in  ac¬ 
cordance  with  Tentative  Specifications 
for  Electrodeposlted  Coatings  of  Nickel 
and  Chromium  on  Steel,  ASTM  Designa¬ 
tion;  A166-61T,  published  by  the  Ameri¬ 
can  Society  for  Testing  and  Materials, 
1916  Race  Street,  Philadelphia,  Pa., 
19103,  but  such  hardware  shall  not  be 
racked  for  electroplating  in  locations 
subjected  to  maximum  stresses.  Sur¬ 
faces  of  buckles,  retractors  and  metallic 
parts,  other  than  attachment  hardware, 
of  a  seat  belt  assembly  after  subjection 
to  the  conditions  specified  in  9  9.8(a) 
shall  be  free  of  ferrous  or  nonferrous 
corrosion  which  may  be  transferred, 
either  directly  or  by  means  of  the  web¬ 
bing,  to  the  occupcuit  or  his  clothing 
when  the  assembly  is  worn.  After  test, 
buckles  shall  conform  to  applicable  re¬ 
quirements  in  paragraphs  (d)  to  (g)  of 
this  section. 

(b)  Temperature  resistance.  Plastic 
or  othn*  nonmetallic  hardware  parts  of  a 
seat  belt  assembly  when  subjected  to  the 
conditions  specified  in  9  9.8(b)  shall  not 
warp  or  otherwise  deteriorate  to  cause 
the  assembly  to  operate  improperly  or 
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fail  to  comply  with  applicable  require¬ 
ments  in  this  section  and  {  9.6. 

(c)  Attachment  hardware.  Eye  bolts, 
shoulder  bolts,  or  other  bolts  used  to 
secure  the  pelvic  restraint  of  a  seat  belt 
assembly  to  a  motor  vehicle  shall  with¬ 
stand  a  force  of  10,000  pounds  or  4,540 
kilograms  when  tested  by  the  procedure 
specified  in  §  9.8(c)  (1),  except  that  at- 
tEu:hment  bolts  of  a  seat  belt  assembly 
designed  for  installation  in  specific  mod¬ 
els  of  motor  vehicles  in  which  the  ends 
of  two  or  more  seat  belt  assemblies  can 
not  be  attached  to  the  vehicle  by  a  single 
bolt  shall  have  a  breaking  strength  of 
not  less  than  5,000  pounds  or  2,270  kilo¬ 
grams.  Other  attachment  hardware  de¬ 
signed  to  receive  the  ends  of  two  seat 
belt  assemblies  ^all  withstand  a  tensile 
force  of  at  least  6,000  pounds  or  2,720 
kilograms  without  fracture  of  any  sec¬ 
tion  when  tested  by  the  procedure  speci¬ 
fied  in  §  9.8(c)  (2).  A  seat  belt  assembly 
having  single  attachment  hooks  of  the 
Quick-disconnect  type  for  connecting 
webbing  to  an  eye  tMlt  shall  be  provided 
with  a  retaining  latch  or  keeper  which 
shall  not  move  more  than  0.08  inch  or  2 
millimeters  in  either  the  vertical  or  hori¬ 
zontal  direction  when  tested  by  the  pro¬ 
cedure  specified  in  S  9.8(c)(3). 

(d)  Buckle  release  force.  The  buckle 
of  a  Type  1  or  Type  2  seat  belt  assembly 
shall  release  when  a  force  of  not  more 
than  30  pounds  or  14  kilograms  is  ap¬ 
plied,  and  the  buckle  of  a  Type  3  seat 
belt  assembly  shall  release  when  a  force 
of  not  more  than  20  pounds  or  9  kilo¬ 
grams  is  applied  as  prescribed  in  §  9.8 
(d).  A  buckle  designed  for  pushbutton 
application  of  buckle  release  force  shall 
have  a  minimum  area  of  0.7  square  inch 
or  4.5  square  centimeters  with  a  mini¬ 
mum  linear  dimension  of  0.4  inch  or  10 
millimeters  for  applying  the  release  force, 
or  a  buckle  designed  for  lever  applica¬ 
tion  of  buckle  release  force  shall  permit 
the  insertion  of  a  cylinder  0.4  inch  or  10 
millimeters  in  diameter  and  1.5  inches  or 
38  millimeters  in  length  to  at  least  the 
midpoint  of  the  cylinder  along  the  cylin¬ 
der’s  entire  length  in  the  actuation  por¬ 
tion  of  the  buckle  release. 

•  •  •  •  • 

(h)  Nonlocking  retractor.  The  web¬ 
bing  of  a  seat  belt  assembly  shall  extend 
from  a  non-locking  retractor  within  0.25 
inch  or  6  mm  of  maximum  length  when 
a  tension  is  applied  as  prescribed  in 
§  9.8(h).  A  nonlocking  retractor  on 
upper-torso  restraint  shall  be  attached  to 
the  nonadjustable  end  of  the  assembly, 
the  reel  of  the  retractor  sliall  be  visible 
to  an  occupant  of  the  assembly,  and  the 
maximum  retraction  force  shall  be  less 
than  50  percent  of  the  adjustment  force 
measured  by  the  procedure  specified  in 
§  9.8(e),  unless  the  retractor  is  attached 
to  the  free  end  of  webbing  which  is  not 
subjected  to  smy  tension  during  restraint 
of  an  occupant  by  the  assembly. 

•  •  •  •  • 

(j)  Emergency-locking  retractor.  An 
emergency-locking  retractor  used  on  a 
Type  1  or  Type  2  seat  belt  assembly 
shall  lock  before  the  webbing  extends 
1  inch  or  2.5  centimeters  when  the  re¬ 
tractor  is  subjected  to  an  acceleration  of 


0.5  gravity  or  5  meters  per  second  per 
second,  and  shall  exert  a  retraction  force 
of  not  less  than  1.5  pounds  or  0.7  kilo¬ 
gram  when  attached  to  a  pelvic  restraint 
or  shall  exert  a  retraction  force  of  not 
less  than  0.45  pounds  or  0.2  kilogram  nor 
more  than  2.0  pounds  or  0.9  kilogram 
when  attached  to  an  upper  torso  re¬ 
straint  under  zero  acceleration  when 
tested  by  procedures  specified  in  S  9.8(j) . 

•  •  «  •  • 

3.  Amend  S  9.8  (a),  (c),  (h),  and  (k) 
to  read: 

§  9.8  Test  procedures  for  hardware. 

(a)  Corrosion  resistance.  Three  seat 
belt  assemblies  shall  be  tested  by  Stand¬ 
ard  Method  of  Salt  Spray  (Fog)  Testing, 
ASTM  Designation:  B  117-64,  published 
by  the  American  Society  for  Testing  and 
Materials.  The  period  of  test  shall  be 
50  hours  for  all  attachment  hardware 
at  or  near  the  floor,  consisting  of  two 
p>eriods  of  24  hours  exposure  to  salt 
spray  followed  by  1  hour  drying  and  25 
hours  for  all  other  hardware,  consisting 
of  one  period  of  24  hours  exposure  to  salt 
spray  followed  by  1  hour  drying.  In  the 
salt  spray  test  chamber,  the  parts  from 
the  three  assemblies  shall  be  oriented 
differently,  selecting  those  orientations 
most  likely  to  develop  corrosion  on  the 
larger  areas.  At  the  end  of  test,  the  seat 
belt  assembly  shall  be  washed  with  wa¬ 
ter  to  remove  the  salt.  After  drying  for 
at  least  24  hours  under  standard  labora¬ 
tory  conditions  specified  in  S  9.7(a)  at¬ 
tachment  hardware  shall  be  examined 
for  ferrous  corrosion  on  significant  sur¬ 
faces,  that  is  all  surfaces  that  can  be 
contacted  by  a  sphere  0.75  inch  or  2  cen¬ 
timeters  in  diameter,  and  other  hardware 
shall  be  examined  for  ferrous  and  non- 
ferrous  corrosion  which  may  be  trans¬ 
ferred,  either  directly  or  by  means  of 
the  webbing,  to  a  person  or  his  clothing 
during  use  of  a  seat  belt  assembly  in¬ 
corporating  the  hardware. 

Note:  This  test  shall  not  be  required  on 
hardware  made  from  corrosion-resistant  steel 
containing  at  least  11.5  percent  chromium, 
ncH*  on  attachment  hardware  protected  with 
an  electrodepoelted  coating  of  nickel  or 
copper  and  nickel  as  prescribed  in  {9.5(a). 

•  •  •  •  • 

(c)  Attachment  hardumre.  (1)  At¬ 
tachment  bolts  used  to  secure  the  pelvic 
restraint  of  a  seat  belt  assembly  to  a 
motor  vehicle  shall  be  tested  in  the  fol¬ 
lowing  manner:  To  one  head  of  a  test¬ 
ing  machine  described  in  $  9.7(b),  two 
or  more  belt  sections  shall  be  attached. 
At  the  free  end  of  each  belt  section, 
attachment  hardware  from  the  seat  belt 
assembly  (i.e.,  sister  hooks,  etc.)  shall 
be  attached.  The  attachment  hardware 
shall  be  fastened  by  the  bolt  in  a  fixture 
on  the  other  head  of  the  testing  machine 
as  shown  in  Figure  3,  which  has  a  stand¬ 
ard  T^c-20  UNF-2B  or  %-13  UNC-2B 
threaded  hole  in  a  hardened  steel  plate 
at  least  0.4  inch  or  1  centimeter  in  thick¬ 
ness;  the  axis  of  this  threaded  hole  forms 
a  45  degree  angle  with  the  line  of  pull 
of  the  belt  sections.  The  bolt  shall  be 
Installed  with  2  full  threads  exposed 
from  the  fully  seated  position  with  the 
attachment  hardware  from  the  two  belt 


sections  attached.  The  appropriate 
force  required  by  S  9.5(c)(1)  shall  be 
applied.  A  bolt  from  each  of  three  seat 
belt  assemblies  shall  be  tested. 

(2)  Attachment  hardware,  other  than 
bolts,  designed  to  receive  the  ends  of  two 
seat  belt  assemblies  shall  be  subjected 
to  a  tensile  force  of  6,000  pounds  or  2,720 
kilograms  in  a  manner  simulating  use. 
The  hardware  shall  be  examined  for 
fracture  after  the  force  is  released. 

(3)  Single  attachment  hook  for  con¬ 
necting  webbing  to  any  eye  bolt  shall  be 
tested  in  the  following  manner:  The 
hook  shall  be  held  rigidly  so  that  the  re¬ 
tainer  latch  or  keeper,  with  cotter  pin 
or  other  locking  device  in  place,  is  in 
a  horizontal  position  as  shown  in  Fig¬ 
ure  4.  A  force  of  150±2  pounds  or  68±1 
kilograms  shall  be  applied  vertically  as 
near  as  possible  to  the  free  end  of  the 
retainer  latch,  and  the  movement  of  the 
latch  by  this  force  at  the  point  of  appli¬ 
cation  shall  be  measured.  The  vertical 
force  shall  be  released,  and  a  force  of 
150±2  pounds  or  68±1  kilograms  shall 
be  applied  horizontally  as  near  as  possi¬ 
ble  to  the  free  end  of  the  retainer  latch. 
The  movement  of  the  latch  by  this  force 
at  the  point  of  load  application  shall  be 
measured.  Alternatively,  the  hook  may 
be  held  in  other  positions  provided  the 
forces  are  applied  and  the  movements  of 
the  latch  are  measured  at  the  points  in¬ 
dicated  in  Figure  4. 

•  •  #  •  • 

(h)  Nonlocking  retractor.  After  the 
retractor  is  cycled  10  times  by  full  ex¬ 
tension  and  retraction  of  the  webbing, 
the  retractor  and  webbing  shall  be  sus¬ 
pended  vertically  and  a  force  of  4 
pounds  or  1.8  kilograms  shall  be  applied 
to  extend  the  webbing  from  the  retrac¬ 
tor.  The  force  shall  be  reduced  to  3 
pounds  or  1.4  kilograms  when  attached 
to  a  pelvic  restraint  or  to  2  pounds  or  0.9 
kilogram  when  attached  to  an  upper- 
torso  restraint.  The  residual  extension 
of  the  webbing  shall  be  measured  by 
manual  rotation  of  the  retractor  drum 
or  by  disengaging  the  retraction  mech¬ 
anism.  Measurements  shall  be  made 
on  three  retractors. 

Note:  TbU  test  shall  not  be  required  on  a 
nonlocking  retractor  attached  to  the  free- 
end  of  webbing  which  Is  not  subjected  to 
any  tension  during  restraint  of  an  occupant 
by  the  assembly. 

•  •  •  •  * 

(k)  Performance  of  retractor. '  After 
completion  of  the  corrosion-resistance 
test  described  in  paragraph  (a)  of  this 
section,  the  webbing  shall  be  fully  ex¬ 
tended  and  allowed  to  dry  for  at  least 
24  hours  under  standard  laboratory  con¬ 
ditions  specified  in  8  9.7(a).  The  re¬ 
tractor  shall  be  examined  for  ferrous 
and  nonferrous  corrosion  which  may  be 
transferred,  either  directly  or  by  means 
of  the  webbing,  to  a  person  or  his  cloth¬ 
ing  during  use  of  a  seat  belt  assembly 
incorporating  the  retractor,  and  for  fer¬ 
rous  corrosion  on  significant  surfaces  if 
the  retractor  is  part  of  the  attachment 
hardware.  The  webbing  shall  be  with¬ 
drawn  manually  and  allowed  to  retract 
for  25  cycles.  The  retractor  shall  be 
mounted  in  an  ai^aratus  capable  of  ex- 
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tending  the  webbing  fully,  applying  a 
force  of  20  pounds  or  9  kilograms  at  full 
extension,  and  allowing  the  webbing  to 
retract  freely  and  completely.  The  web¬ 
bing  shall  be  withdrawn  from  the 
retractor  and  allowed  to  retract  re¬ 
peatedly  in  this  aKMn*atus  until  2,500 
cycles  are  completed.  The  retractmr  and 
webbing  shall  then  be  subjected  to  the 
temperature  resistance  test  prescribed  in 
paragraph  (b)  of  this  section.  The  re¬ 
tractor  shall  be  subjected  to  2,500  addi¬ 
tional  cycles  of  webbing  withdrawal  and 
retraction.  Then,  the  retractor  and 
webbing  shall  be  subjected  to  dust  in 
a  chamber  similar  to  one  illustrated 
in  Figure  8  containing  about  2  pounds 
or  0.9  kilogram  of  coarse  grade  dust 
conforming  to  the  specification  given 
in  SAE  Recommended  Practice,  Air 
Cleaner  Test  Code-SAE  J  726a,  pub¬ 
lished  by  the  Society  of  Automotive 
Engineers.  The  dust  shall  be  agitated 
every  20  minutes  for  5  seconds  by  com¬ 
pressed  air,  free  of  oil  and  mc^ure, 
at  a  gage  pressiire  of  80±8  pounds  per 
square  inch  or  5.6±0.6  kilograms  per 
square  centimeter  entering  through  an 
orifice  0.060±0.004  inch  or  1.5±0.1  milli¬ 
meters  in  diameter.  The  webbing  shall 
be  extended  to  the  top  of  the  chamber 
and  kept  extended  at  all  times  except 
that  the  webbing  shall  be  subjected  to 
10  cycles  of  complete  retraction  and 
extension  within  1  to  2  minutes  after 
each  agitation  of  the  dust.  At  the  end 
of  5  hours,  the  assembly  shsUl  be  re¬ 
moved  from  the  chamber.  The  webbing 
shall  be  fully  withdrawn  from  the  re¬ 
tractor  manually  and  allowed  to  retract 
completely  for  25  cycles.  An  autcunatic- 
locking  retractor  or  a  nonlocking  re¬ 
tractor  attached  to  pelvic  restraint  shall 
be  subjected  to  5,000  additional  cycles 
of  webbing  withdrawal  and  retraction. 
An  emergency-locking  retractor  or  a 
nonlocking  retractor  attached  to  uiH>er 
torso  restraint  shall  be  subjected  to 
45,000  additional  cycles  of  webbing  with¬ 
drawal  and  retracUon  between  50  and 
100  percent  extension.  The  locking 
mechanism  of  an  emergency  locking 
retractor  shall  be  actuated  at  least  10,000 
times  within  50  to  100  percent  extension 
of  webbing  during  the  50,000  cycles.  At 
the  end  of  test,  compliance  of  the  re¬ 
tractors  with  iu;>plicable  requirements  in 
S9.5  (h),  (i),  and  (J)  shall  be  deter¬ 
mined.  Three  retractors  shall  be  tested 
for  performance. 

4.  Amend  §  9.9(a)  (2)  and  (5).  (b)  (4), 
and  (c)  (3)  and  add  new  (a)  (7),  (b)  (6), 
and  (c)  (4)  to  read: 

§  9.9  Test  procedures  for  assembly  per¬ 
formance. 

(a)  Type  1  seat  belt  assembly.  •  •  • 

(2)  The  attachment  hardware  fur¬ 
nished  with  the  seat  belt  assonbly  shall 
be  attached  to  the  anchorage  bar.  The 
anchor  points  shall  be  spaced  so  that 
the  webbing  is  parallel  in  the  two  sides 
of  the  loop.  The  attaching  bolts  shall 
be  parallel  to,  or  at  an  angle  of  45  or  90 
degrees  to  the  webbing,  whichever  re¬ 
sults  in  an  angle  nearest  to  90  degrees 
between  webbing  and  attachment  hard¬ 


ware  except  that  eye  bolts  shall  be  verti¬ 
cal,  and  attaching  bolts  <x  nonthreaded 
anchorages  of  a  seat  belt  assembly  de¬ 
signed  f(x*  use  in  specific  models  of  motor 
vehicles  shall  be  Installed  to  produce  the 
maximum  angle  in  use  indicated  by  the 
installation  instructions,  utilizing  special 
fixtures  if  necessary  to  simulate  installa¬ 
tion  in  the  motor  v^icle.  Rigid  adapters 
between  anchorage  bar  and  attachment 
hardware  shall  be  used  if  necessary  to 
locate  and  orient  the  adjustment  hard¬ 
ware.  The  adapters  shall  have  a  flat 
support  face  perpendicular  to  the 
threaded  hole  for  the  attaching  bolt  and 
adequate  in  area  to  provide  full  support 
for  the  base  of  the  attachment  hard¬ 
ware  connected  to  the  webbing.  If 
necessary,  a  washer  shall  be  used  under 
a  swivel  plate  or  other  attachment  hard¬ 
ware  that  would  crush  or  damage  the 
wehblng  as  the  attaching  bolt  is 
tightened. 

•  •  •  •  # 

(5)  After  the  buckle  is  reletised,  the 
webbing  shall  be  examined  for  cutting 
by  the  hardware.  If  the  yams  are  par¬ 
tially  or  completely  severed  in  a  line  for 
a  distance  of  10  percent  or  more  of  the 
webbing  width,  the  cut  webbing  shall  be 
tested  for  breaking  strength  as  specified 
in  S  9.7(b)  locating  the  cut  in  the  free 
length  between  grips.  If  there  is  in- 
sufllcient  webbing  on  either  side  of  the 
cut  to  make  such  a  test  for  breaking 
strength,  another  seat  belt  assembly 
shall  be  used  with  the  webbing  reposi¬ 
tioned  in  the  hardware.  A  tensile  force 
of  2500±25  pounds  or  1135±10  kilograms 
shall  be  applied  to  the  ccHnponents  or  a 
force  of  5000  ±50  pounds  or  2270±20  kilo¬ 
grams  shall  be  applied  to  an  assembly 
loop.  After  the  force  is  removed,  the 
breaking  strength  of  the  cut  webbing 
shall  be  determined  as  prescribed  above. 

•  •  •  •  • 

( 1 )  If  a  seat  belt  assemMy  has  a  buckle 
in  which  the  tongue  is  capable  of  in¬ 
verted  insertion,  one  of  the  three  assem¬ 
blies  shall  be  tested  with  the  tongue 
Inverted. 

(b)  Type  2  seat  belt  assembly.  *  •  * 

(4)  After  the  buckle  is  released  in  tests 
of  pelvic  and  upper  torso  restraints,  the 
webbing  shall  be  examined  for  cutting 
by  the  hardware.  If  the  yams  are  par¬ 
tially  or  completely  severed  in  a  line  for 
a  distance  of  10  percent  or  more  of  the 
webbing  widtti,  the  cut  webbing  shall  be 
tested  for  breaking  strength  as  specified 
in  i  9.7(b)  locating  the  cut  in  the  free 
len^h  between  grips.  If  there  is  insulB- 
cient  webbing  on  either  side  of  the  cut 
to  make  such  a  test  for  breaking  strength, 
another  seat  belt  assembly  shall  be  used 
with  Uie  webbing  repositioned  in  the 
hardware.  The  force  iq>plied  shall  be 
2500±25  pounds  or  11S5±10  kilograms 
for  components  of  pelvic  restraint,  and 
1500±15  pounds  or  680±5  kilograms  for 
components  ot  upper  torso  restraint. 
After  the  force  is  removed,  the  breaking 
strength  of  the  cut  webbing  shall  be 
determined  as  prescribed  above. 

•  •  •  •  • 


(6)  If  a  seat  belt  assembly  has  a  buckle 
in  which  the  tongue  is  capable  of  inverted 
insertion,  one  of  the  three  assemblies 
shall  be  tested  with  the  tongue  inverted. 

(c)  Type  3  seat  belt  assembly.  •  •  • 

(3)  After  the  buckle  is  released,  the 
webbing  shall  be  examined  for  cutting 
by  the  hardware.  If  the  yams  are  par¬ 
tially  or  completely  severed  in  a  line  for 
a  distance  of  10  percent  or  more  of  the 
webbing  width,  the  cut  webbing  shall 
be  tested  for  breaking  strength  as  speci¬ 
fied  in  S  9.7(b)  locating  the  cut  in  the 
free  length  between  grips.  If  there  is 
insuflOcient  webbing  on  either  side  of  the 
cut  to  make  such  a  test  for  breaking 
strength,  another  seat  belt  assembly 
shall  be  used  with  the  webbing  reposi¬ 
tioned  in  the  hardware.  A  tensile  force 
shall  be  applied  to  the  components  as 
follows:  Webbing  in  pelvic  or  upper 
torso  restraint — 700  pounds  or  320  kilo¬ 
grams;  webbing  in  seat  back  retainer 
or  webbing  connecting  pelvic  and  upper 
tOTso  restraint  to  attachment  hard¬ 
ware — 1,500  pounds  or  680  kilograms. 
Alter  the  force  is  removed,  the  breaking 
strength  of  the  cut  webbing  shall  be 
determined  as  prescribed  above. 

(4)  If  a  seat  belt  assembly  has  a  buckle 
in  which  the  tongue  is  capable  of  in¬ 
verted  insertion,  one  of  the  three  assem¬ 
blies  shall  be  tested  with  the  tongue 
inverted. 

5.  Amend  S  9.11  to  read  as  follows: 
§  9.11  Effective  date. 

The  standards  prescribed  herein  shall 
become  mandatory  after  December  31, 
1966,  and  until  this  date  shall  be  optional 
alternatives  to  the  standards  published 
in  the  PtezRAL  Rkgistxr  on  July  1,  1965. 

6.  Amend  Figure  3  as  foUows: 

ITORCEJ  A- 2  FULL  THREADS 


[FJL  Doc.  6a-«»&7:  Fllad.  Juno  1,  1966; 
t:45  aju.] 
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FEDERAL  AVIATION  AGENCY 

[  14  CFR  Part  71  ] 

[Airspace  Docket  No.  66-SO-38] 

CONTROL  ZONE  AND  TRANSITION 
AREA 

Proposed  Alteration 

The  Federal  Aviation  Agency  Is  con¬ 
sidering  an  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  that  would 
alter  the  Meridian  (Key  Field),  Miss., 
control  zone  and  transition  area. 

The  Meridian  (Key  Field)  control  zone 
is  described  in  §  71.171  (31  F.R.  2065) . 

The  control  zone  would  be  redesignated 
as  within  a  5-mile  radius  of  Key  Field 
(latitude  32*19'58''  N.,  longitude  88*45' 
05"  W.) :  within  2  miles  each  side  of  the 
Meridian  ILS  localizer  S  course  extend¬ 
ing  from  the  5-mile  radius  zone  to  the 
Meridian  RBN;  within  2  miles  each  side 
of  the  Meridian  VORTAC  155*  radial  ex¬ 
tending  from  the  5-mile  radius  zone  to 
13.5  miles  SE  of  the  VORTAC;  within  2 
miles  each  side  of  the  Meridian  VORTAC 
310*  radial  extending  from  the  5-mile 
radius  zone  to  6  miles  NW  of  the  airport. 

Alterations  to  the  dimensions  of  the 
control  zone  extensions  are  required  by 
applicable  criteria. 

The  proposed  amendment  would  pro¬ 
vide  additional  controlled  airspace  along 
the  northwest  extension,  required  for  the 
protection  of  aircraft  departing  Key 
Field  during  climb  to  700  feet  above  the 
ground. 

The  proposal  will  permit  a  reduction 
in  the  size  of  controlled  airspace  along 
the  southesist  extension.  This  airspace 
is  for  the  protection  of  aircraft  executing 
instriunent  approach  pr(x:edures  during 
descent  below  1,000  feet  above  the  sur¬ 
face. 

The  Meridian  (Key  Field)  transition 
area  is  described  in  §  71.181  (31  F.R. 
2149). 

The  Meridian  700-f(x>t  transition  area 
would  be  redesignated  as  that  airspace 
extending  upward  from  700  feet  above 
the  surface  within  an  11-mlle  radius  of 
Key  Field  (latitude  32*19'58"  N.,  longi¬ 
tude  88®45'05"  W.),  excluding  that  por¬ 
tion  which  coincides  with  the  Meridian, 
Miss.  (NAAS  Meridian)  transition  area; 
within  8  miles  E  and  5  miles  W  of  the 
Meridian  ILS  localizer  S  course  extend¬ 
ing  from  the  Meridian  RBN  to  13  miles  S 
of  the  RBN;  within  8  miles  E  and  5 
miles  W  of  the  191*  bearing  from  the 
Meridian  RBN  extending  from  the  RBN 
to  13  miles  S;  within  8  miles  SW  and  5 
miles  NE  of  the  Meridian  VORTAC  315* 
radial  extending  from  the  VORTAC  to  13 
miles  NW. 

An  increase  in  the  dimensions  of  the 
700-foot  transition  area  is  required  by 
applicable  criteria. 

The  proposed  transition  area  would 
provide  controlled  aii'space  for  aircraft 
departing  Key  Field  during  climb  from 
700  to  1,200  feet  above  the  surface,  and 
for  aircraft  executing  instrument  ap¬ 
proach  procedures  during  descent  from 
1.500  to  1,000  feet  above  the  surface. 

Interested  persons  may  submit  such 
written  data,  views  or  arguments  as  they 


may  desire.  Commimi(»tions  should  be 
submitted  in  triplicate  to  the  Area  Man¬ 
ager,  Memphis  Area  Office,  Attn:  Chief, 
Air  Traffic  Branch,  Federal  Aviation 
Agency,  Post  Office  Box  18097,  Memphis, 
Tenn.,  38118.  All  communications  re¬ 
ceived  within  30  days  after  publication  of 
this  notice  in  the  Federal  Register  will 
be  considered  before  action  is  taken  cm 
the  proposed  amendment.  No  hearing 
is  contemplated  at  this  time,  but  arrange¬ 
ments  for  informal  conferences  with 
Federal  Aviation  Agency  officials  may  be 
made  by  contacting  the  Chief,  Air  Traf¬ 
fic  Branch.  Any  data,  views  or  argu¬ 
ments  presented  during  such  conferences 
must  also  be  submitted  in  writing  in  ac¬ 
cordance  with  this  notice  in  order  to 
become  part  of  the  record  for  considera¬ 
tion.  The  proposal  contained  in  this 
notice  may  be  changed  in  the  light  of 
comments  received. 

The  official  docket  will  be  available  for 
examination  by  interested  persons  at  the 
Southern  Regional  Office,  Federal  Avia¬ 
tion  Agency,  Room  724,  3400  Whipple 
Street,  East  Point,  Ga. 

These  amendments  are  proposed  under 
section  307(a)  of  the  F^eral  Aviation 
Act  of  1958  (49  U.S.C.  1348(a)). 

Issued  in  East  Point,  Oa.,  on  May  24, 
1966. 

William  M.  Flener, 
Acting  Director.  Southern  Region. 

IP.R.  Doc.  66-6003:  Piled,  June  1,  1966; 

8:45  a.m.] 


[  14  CFR  Part  71  1 

[Airspace  Docket  No.  65-AL-21  ] 

CONTROL  ZONE,  CONTROL  AREA 

EXTENSION,  AND  TRANSITION 

AREA 

Proposed  Alteration,  Revocation, 
and  Designation 

The  Federal  Aviation  Agency  is  con¬ 
sidering  amendments  to  Part  71  of  the 
Federal  Aviation  Regulations  which 
would  alter  controlled  airi^ace  in  the 
vicinity  of  Yakataga,  Alaska. 

As  parts  of  these  proposals  relate  to  the 
navigable  airspace  outside  the  United 
States,  this  notice  is  submitted  in  con¬ 
sonance  with  the  ICAO  International 
Standards  and  Recommended  Practices. 

Applicability  of  International  Stanci- 
ards  and  Recommended  Practices,  by  the 
Air  Traffic  Service,  FAA,  in  areas  outside 
domestic  airspace  of  the  United  States  Is 
governed  by  article  12  and  annex  11  to 
the  Convention  on  International  Chvil 
Aviation  (ICAO),  which  pertains  to  the 
establishment  of  air  navigation  facilities 
and  services  necessary  to  promoting  the 
safe,  orderly  and  expeditious  flow  of  civil 
air  traffic.  Its  purpose  is  to  Insure  that 
civil  flying  on  international  air  routes  is 
carried  out  under  uniform  conditions  de¬ 
signed  to  improve  the  safety  and  effi¬ 
ciency  of  air  operations. 

The  Intematlonsd  Standards  and  Rec¬ 
ommended  Practices  in  annex  11  iq;>ply 
in  those  parts  of  the  airspace  under  the 
jurisdiction  of  a  contracting  State,  de¬ 
rived  from  ICAO,  wherein  air  traffic  serv¬ 


ices  are  provided  and  also  whenever  a 
contracting  State  accepts  the  re^nsi- 
bility  of  providing  air  traffic  services  over 
high  seas  or  in  airspace  of  imdetermined 
sovereignty.  A  contracting  State  accept¬ 
ing  such  re6ix>nsibillty  may  apply  the 
Intematicmal  Standards  and  Recom¬ 
mended  Practices  to  civil  aircraft  in  a 
manner  consistent  with  that  adopted  for 
airspace  under  its  domestic  Jurl^iction. 

In  accordance  with  article  3  of  the 
Convention  on  International  (Zdvil  Avia¬ 
tion,  Chicago,  1944,  State  aircraft  are 
exempt  from  the  provisions  of  annex  11 
and  its  Standards  and  Recommended 
Practices.  As  a  contracting  State,  the 
United  States  agreed  by  article  3(d)  that 
its  State  aircraft  will  be  operated  in  in¬ 
ternational  airspace  with  due  regard  for 
the  safety  of  civil  aircraft. 

Since  ^is  action  involves,  in  part,  the 
designation  of  navigable  airspace  outside 
the  United  States,  the  Administrator  has 
consulted  with  the  Secretary  of  State 
and  the  Secretary  of  Defense  in  accord¬ 
ance  with  the  provisions  of  Executive 
Order  10854. 

Interested  persons  may  participate  in 
the  proposed  rule  making  by  submitting 
such  written  data,  views,  or  arguments 
as  they  may  desire.  Communications 
should  identify  the  airspace  docket  num¬ 
ber  and  be  submitted  in  triplicate  to  the 
Director,  Alaskan  Region,  Attention: 
Chief,  Air  Traffic  Division,  Federal  Avia¬ 
tion  Agency,  632  Sixth  Avenue,  Anchor¬ 
age,  Alaska,  99501.  All  commiinlcations 
received  within  45  days  after  publication 
of  this  notice  in  the  Federal  Register 
will  be  considered  before  action  is  taken 
on  the  propexsed  amendments.  The  pro¬ 
posals  contained  in  this  notice  may 
changed  in  the  light  of  comments 
received. 

An  official  docket  will  be  available  for 
examination  by  interested  persons  at  the 
Federal  Aviation  Agency,  Office  of  the 
General  Counsel,  Attention :  Rules 
Docket,  800  Independence  Avenue  SW., 
Washington,  D.C.,  20553.  An  informal 
docket  also  will  be  available  for  examina¬ 
tion  at  the  office  of  the  Regional  Air 
Traffic  Division  Chief. 

To  implement  the  provisions  of  CAR 
Amenciments  60-21/60-29  in  the  Yaka¬ 
taga  Airport  terminal  area,  the  Federal 
Aviation  Agency  hw  under  consideration 
the  following  amenciments  to  part  71 ; 

a.  The  Yakataga  (x>ntrol  zone  would 
be  altered  to  comprise  that  airspace 
within  a  five  (5)  mile  radius  of  the 
Yakataga  Airport  (latitude  60*05'  N., 
longitude  142*30'  W.) ;  and  within  2 
miles  each  side  of  the  southwest  course 
of  the  Yakataga  R.R.,  extending  from 
the  5-mile  radius  zone  to  the  intersec¬ 
tion  of  the  southwest  (X>urse  of  the  Yaka¬ 
taga  R.R.  and  the  east  course  of  the 
Hincdiinbrook,  Alaska,  R  Jl.  This  control 
zone  would  be  effective  from  0545  to  2145 
hours,  local  time,  daily. 

b.  The  Yakataga,  Alaska,  control  area 
extension  would  be  revoked. 

c.  The  Yakataga,  Alaska,  transition 
area  would  be  designated  as  that  air¬ 
space  extending  upward  from  1,200  feet 
above  the  surface  within  five  (5)  miles 
northwest  and  eight  (8)  miles  southeast 
of  the  Yakataga  R.R.,  southwest  course. 


FEDERAL  REGISTER,  VOL.  31,  NO.  1 06— THURSDAY,  JUNE  2,  1966 


PROPOSED  RULE  MAKING 


7837 


extending  from  seven  (7)  miles  north¬ 
east  to  thirteen  (13)  miles  southwest  of 
the  intersection  of  the  southwest  course 
of  the  Yakataga  R.R.  and  the  east  course 
of  the  Hlnchinbrook,  Alaska,  R.R.;  and 
within  five  (5)  miles  each  side  of  the 
Yakataga  R.R.  southeast  course,  ex¬ 
tending  from  the  R.R.  to  the  intersection 
of  the  southeast  course  of  the  Yakataga 
R.R.  and  the  west  course  of  the  Yakutat, 
Ala^a,  R.R. 

The  actions  proposed  herein  would 
provide  protection  for  aircraft  executing 
prescribed  instrument  approach,  missed 
approach,  holding,  and  departure  pro¬ 
cedures  for  the  Yakataga  Airport.  Upon 
designation  of  the  Yakataga  transition 
area,  the  need  for  the  Yakataga  control 
area  extension  would  no  longer  exist. 

These  amendments  are  proposed  un¬ 
der  the  authority  of  sections  307(a)  and 
1110  of  the  Federal  Aviation  Act  of  1058 
(49  U.S.C.  1348,  1510)  and  Executive  Or¬ 
der  10854  (24  F.R.  9565). 

Issued  in  Washington,  D.C.,  on  May  25, 
1966. 

T.  McCormack, 

Acting  Chief,  Airspace  and 
Air  Traffic  Rules  Division. 

|F.R.  Doc.  66-6004;  PUed,  June  1,  1966; 

8:45  a.m.] 

FEDERAL  COMMUNICATIONS 
COMMISSION 

[  47  CFR  Parts  1,  21,  23,  73,  74,  81, 
87,  89,  91,  93,  95,  97  1 

(Docket  No.  16691) 

CERTAIN  TRANSMITTING  FACILITIES 

Order  Extending  Time  for  Filing 
Comments 

In  the  matter  of  amendment  of  Parts  1, 
21,  23,  73,  74,  81,  87,  89,  91,  93,  95,  and  97 
of  the  Commission’s  rules  to  require  prior 
coordination  with  the  U.S.  Department 
of  Agriculture  and  the  Department  of  the 
Interior  when  desiring  to  install  or  mod¬ 
ify  transmitting  facilities  on  certain 
lands  under  the  Jurisdiction  of  those 
Departments;  Docket  No.  16591. 

1.  On  April  15,  1966,  the  Commission 
Issued  a  notice  of  proposed  rule  making 
(PCC-336)  in  the  above  proceeding.  In¬ 
terested  parties  were  authorized  to  file 
comments  with  respect  thereto  by  June 
1,  1966,  and  reply  comments  by  June  15. 
1966. 

2.  On  May  20,  1966,  Southern  Cali¬ 
fornia  Mobile  Radio  Association  peti¬ 
tioned  the  Commission  to  extend  the  time 
for  filing  comments  and  reply  comments 
from  June  1  and  June  15,  1966,  respec¬ 
tively.  to  August  1  and  August  15,  1966, 
respectively.  Petitioner  contends  that 
the  C(Mnmission*s  proposal  would  have 
far-reaching  effect  upon  members  of  the 
petitioning  association  as  well  as  the  li¬ 
censed  systems  served  by  such  members, 
particularly  in  certain  counties  in  South¬ 
ern  California.  It  is  claimed  that  the 
time  provided  in  the  Ccmunlssion’s  pro¬ 
posal  for  the  fUing  of  comments  is'not 
sufficient  to  obtain  the  views  and  coor¬ 


dinate  the  comments  of  the  association’s 
members. 

3.  In  view  of  the  above,  it  is  believed 
that  some  extension  of  time  is  war¬ 
ranted.  However,  it  is  noted  that  the 
Commission’s  notice  of  proposed  rule 
making  provided  45  days  for  the  filing 
of  comments,  and  that  there  is  a  need 
for  the  disposition  of  this  matter  at  the 
earliest  date  possible.  ’Therefore,  the 
public  Interest  would  not  be  served  by  a 
grant  of  the  full  2  months  extension  of 
time  requested. 

4.  Accordingly,  it  is  ordered.  This  26th 
day  of  May  1966,  that,  pursuant  to  au¬ 
thority  contained  in  section  0.251(b)  of 
the  Commission’s  rules,  the  time  for  filing 
of  comments  and  reply  comments  in  the 
above  proceeding  is  extended  frcxn  June 
1  and  June  15, 1966,  respectively,  to  July 
1  and  July  15.  1966,  respectively. 

Released;  May  26,  1966. 

Federal  Communications 
Commission, 

fsEAL]  Ben  F.  Waple, 

Secretary. 

[FJl.  Doc.  66-6056;  PUed.  June  1,  1966; 

.  ,8:50  am.) 


[  47  CFR  Part  73  1 

[Docket  No.  16661;  PCC  66-460] 

TELEVISION  BROADCAST  STATIONS, 

SILVER  CITY,  N.  MEX. 

Table  of  Assignments 

1.  During  the  negotiations  with  the 
Ck)vemment  of  Mexico  in  mid- 1962,  re¬ 
garding  television  broadcast  assignments 
in  the  United  States-Mexlco  border  area 
it  was  found  that  additional  assignments 
of  VHF  channels  could  be  made  on  both 
sides  of  the  border.  In  an  effort  to  secure 
an  equitable  division  of  these  remaining 
VHF  channels  and  to  preserve  them  for 
possible  future  use,  both  countries  chose 
certain  communities  primarily  for  record 
purposes  in  which  to  list  assignments 
although  there  was  no  current  demand 
for  such  channels  and  no  firm  basis  for 
eussumlng  a  future  demand.  Most  of 
these  additional  channels  were  not  re¬ 
stricted  to  the  community  selected  for 
record  purposes  and  could  be  sited  over 
a  fairly  large  area  and  still  comply  with 
the  minimum  geographic  separations 
specified  in  the  Commlission  Rules. 

2.  One  such  assigrnment,  Channel  6, 
was  made  at  Silver  City-Truth  or  Conse¬ 
quences,  N.  Mex.,  announcement  of  which 
was  included  in  a  Report  and  Order 
adopted  in  August  1962.  The  hyphen¬ 
ated  entry  was  used  since  Channel  6 
could  not  be  used  in  either  Silver  City 
or  ’Truth  or  Consequences  because  of 
existing  cochannel  assignments  at  Tuc¬ 
son,  Ariz.,  and  Carlsbad.  N.  Mex.,  but 
could  be  located  between  the  two  cities. 
The  standard  reference  points  in  the  two 
cities  were  established  for  the  cixnputa- 
tlon  of  distances  and  served  to  protect 
the  assignment  against  encroachment  by 
possible  future  transmitter  locatlcms  in 
Mexico.  However,  the  inclusion  of  these 
reference  points  in  our  ’Table  of  Assign¬ 
ments  pla^  restrictions  on  the  effective 


use  of  other  cochaiinel  assignments  in  the 
Table. 

3.  On  the  basis  of  present  assign¬ 
ments,  Channel  6  could  be  assigned  any¬ 
where  in  a  narrow  area  stretching  from 
the  Mexican  border  north  of  Palomas, 
Chihuahua  to  Socorro.  N.  Mex.,  and  then 
curving  northwestward  to  the  vicinity  of 
Winslow,  Ariz.  While  we  may  anticipate 
that  a  need  for  the  channel  may  arise 
in  the  future  somewhere  in  this  area, 
it  would  be  Impossible  to  select  with  any 
certainty  any  single  commimity  in  this 
area  as  the  likely  location  of  a  future 
TV  station.  Furthermore,  the  selection 
of  a  community  would  establish  a  record 
reference  point  for  the  computation  of 
distance  and  could  Jeopardize  the  future 
availability  of  the  channel  at  other  places 
and  continue  to  Impede  the  effective  use 
of  other  assignments  already  in  the 
Table.  Omission  of  the  assignment  from 
the  Table  of  Assignments  would  provide 
a  basis  for  protecting  it  over  the  entire 
area  in  which  it  may  now  be  used  and 
at  the  same  time  avoid  conflicts  with 
Justifiable  locations  or  relocations  of 
other  stations  on  the  same  or  adjacent 
channels. 

4.  One  such  conflict  is  before  us  now. 
The  Board  of  Regents  of  the  Universi¬ 
ties  and  State  Colleges  of  Arizona,  li¬ 
censee  of  KUAT,  Channel  6,  Tucson, 
Ariz.,  wishes  to  modify  its  present  facili¬ 
ties  by  relocating  its  transmitter  and 
increasing  bower.  The  site  chosen  is  on 
Mount  Bigelow  from  which  lo(»tlon 
KUAT  will  be  able  to  triple  the  popula¬ 
tion  it  serves  and  advance  its  plans  to 
provide  educational  television  broadcast 
service  to  all  the  pe<H>le  of  the  State. 
The  chosen  site  would  not  comply  with 
the  minimum  geographic  separations. 
The  Board  filed  a  petition  for  recon¬ 
sideration  of  the  Fifth  Report  and  Order 
in  Docket  No.  14229  in  which  the  hy¬ 
phenated  listing  of  Silver  City-Truth  or 
Consequences  was  changed  to  Silver 
City.  However,  restoring  the  hypenated 
listing  or  changing  it  to  list  qnly  Truth 
or  Consequences  would  not  solve  their 
problem  ^ce  the  contemplated  new  site 
for  KUAT  would  be  short  spaced  to  the 
main  Post  Ofllce  locations  in  both  cities. 
The  Association  of  Maximum  Service 
Telecasters  has  opposed  the  KUAT  ap¬ 
plication  because  of  the  shortage,  unless 
at  the  same  time  Cliannel  6  is  deleted 
from  Silver  City  and  it  is  made  clear 
that  any  use  of  Channel  6  in  that  gen¬ 
eral  area  will  meet  all  mileage  separa¬ 
tions. 

5.  Under  the  circumstances,  there  ap¬ 
pears  to  be  no  valid  reason  for  retaining 
the  Channel  6  listing  at  either  Silver 
City  or  Truth  or  Consequences,  N.  Mex., 
for  use  of  a  maximum  facility  assign¬ 
ment.  Omission  of  the  assignment  will 
not  preclude  future  restoration  of  Chan¬ 
nel  6  to  the  Table  at  a  time  when  and 
place  where  a  need  arises  within  the 
area  in  which  Channel  6  may  be  as¬ 
signed  in  full  compliance  with  the  mini¬ 
mum  geographic  separations  required  by 
the  rules.  In  the  meantime  there  ap¬ 
pears  to  be  a  need  for  such  service  as 
can  be.  provided  In  this  sparsely  settled 
area.  Our  recent  rule  change  which 
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would  permit  100  watt  translators  on 
unused  VHF  channels  weus  designed  as 
an  interim  step  to  provide  service  in 
Just  such  areas*  Therefore  while  we 
propose  to  discontinue  the  availability  of 
Channel  6  for  maximum  facilities  at 
Silver  City  we  shall  leave  it  in  the  table 
for  the  present  with  a  footnote  indicat¬ 
ing  that  it  is  available  for  100  watt  trans¬ 
lator  use  only. 

6.  Channel  10  is  also  assigned  to  Silver 
City  but  reserved  for  education.  It  does 
not  appear,  however,  that  there  will  be 
an  interest  in  operating  an  educational 
station  in  this  area  for  some  time.  On 
the  other  hand  it  is  quite  likely  that 
there  will  be  economic  support  for  a  sec¬ 
ond  100  watt  translator  operation  in  the 
area.  Therefore,  we  are  also  proposing 
in  this  Notice  to  remove  the  reservation 
from  Channel  10.  At  the  present  time 
there  are  a  total  of  17  assignments  re¬ 
served  for  educational  use  in  the  State 
of  New  Mexico.  Of  these,  6  are  in  the 
VHP  and  11  are  in  the  UHP  portion  of 
the  TV  spectrum.  In  the  event  the  pro¬ 
posed  elimination  of  the  educational  res¬ 
ervation  on  Channel  10  at  Silver  City  is 
adopted,  there  would  remain  a  total  of 
16  educational  reservations  in  the  State. 
Moreover,  since  Silver  City  is  in  an  area 
where  UHP  assignments  are  possible, 
such  an  educational  reservation  could 
be  made  in  the  future  if  the  need  arises. 

7.  Accordingly,  under  the  authority 
contained  in  sections  4(i),  303  and 
307(b)  of  the  CoRununications  Act  of 
1934,  as  amended,  it  is  proposed  to  amend 
5  73.606(b)  of  the  Conunission  rules  by 
revising  the  Table  of  Assignments  in 
Silver  City  to  read  as  follows: 


City  Channels 

Silver  City,  N.  Mex. . 6>,  10+ 

•  •  •  •  •  • 


>  Available  for  100  watt  translator  use  only. 

8.  Pursuant  to  applicable  procedures 
set  out  in  §  1.415  of  the  Commission’s 
rules  and  regulations  interested  parties 
may  file  comments  on  or  before  July  5. 
1966,  and  reply  comments  on  or  before 
July  15. 1966.  All  submissions  by  parties 
to  this  proceeding,  or  by  persons  acting 
on  behalf  of  such  parties,  must  be  made 
in  written  comments,  reply  comments,  or 
other  appropriate  pleadings. 

9.  In  accordance  with  the  provisions  of 

5  1.419  of  the  Commission’s  rules  and 
regulations,  an  original  and  14  copies  of 
all  written  comments,  reply  comments, 
pleadings,  briefs,  or  other  d(x;uments 
shall  be  furnished  the  Commission. 

Adopted:  May  25, 1966. 

Released:  May  27. 1966. 

Pederal  Communications 

COMMISSION,* 

[seal]  Ben  P.  Waple, 

Secretary. 

(FJl.  Doc.  66-S057;  Piled,  June  1,  1966; 
8:50  am.] 

>  On  Mar.  18.  1966.  an  application  was  re¬ 
ceived  for  a  100  watt  translator  on  Channel 

6  at  Silver  City  by  WGAL  Television.  Xnc., 
proposing  to  rebroadcast  Its  Albuquerque 
station  KOAT-TV. 

■  Conunlssloner  Lee  dissenting. 
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[  47  CFR  Part  73  1 

(Docket  No.  16662;  FCC  66-479] 

CERTAIN  FM  BROADCAST  STATIONS 
Table  of  Assignments 

In  the  matter  of  amendment  of 
S  73.202,  Table  of  Assignments,  FM 
Broadcast  Stations  (Leitchfleld,  Ky., 
RoIIa  and  Columbia,  Mo.,  Bakersfield, 
Calif.,  Sandusky,  Mich.,  Enterprise  and 
Troy,  Ala.,  Ladysmith,  Wls.,  and  Iron- 
wood,  Mich.,  Sturgeon  Bay,  Wls.,  Morris, 
Minn.,  Jerseinrille,  Bl.,  Augusta.  Qa., 
Brewton  and  Andalusia,  Ala.,  Wicken- 
burg,  Ariz.,  Potsdam,  N.Y..  and  New 
Albany,  Ohio;  Docket  No.  16662,  RM- 
957,  RM-940.  RM-941,  RM-878.  RM-944, 
RM-948,  RM-949.  RM-956,  RM-958.  RM- 
959. 

1.  Notice  is  hereby  given  of  proposed 
rule  making  in  the  ateve-entitled  matter, 
concerning  amendments  of  the  PM 
Table  of  Assignments  contained  in 
§  73.202(b)  of  the  Commission’s  rules. 
All  proposed  assignments  are  alleged 
and  appear  to  meet  the  spacing  require¬ 
ments  of  the  rules.  All  those  proposed 
assignments  which  are  within  250  miles 
of  the  United  States-Canada  border  re¬ 
quire  coordination  with  the  Canadian 
Oovernment  under  the  terms  of  the 
Canadian-United  States  PM  Agreement 
of  1947  and  the  Working  Arrangement  of 
1963.  Except  as  noted,  all  channels  pro¬ 
posed  to  be  deleted  are  unoccupied  and 
unapplied  for,  and  all  population  figures 
are  from  the  1960  UB.  Census. 

2.  RM-9S7.  Leitchfleld.  Ky.  This  re¬ 
quest  filed  on  May  3,  1966,  by  Rough 
River  Broadcasting  Co.,  Inc.,  licensee  of 
WMTL(AM).  Leitchfleld,  Ky.,  is  for  a 
first  Class  A  assignment  (Channel  285A) 
to  Leitchfleld,  without  any  other  changes 
in  the  Table.  Leitchfleld  has  a  popula¬ 
tion  of  2,982  and  its  county  (Orayson) 
has  a  population  of  15,831.  Its  only 
radio  station  (WMTL)  is  a  dai^tlme-only 
operation.  Orayson  County,  of  which 
Leitchfleld  is  the  coimty  seat  and  largest 
community,  is  largely  rural  in  nature  but 
does  have  various  industries. 

3.  We  are  of  the  view  that  comments 
should  be  invited  on  petitioner’s  pro¬ 
posal  as  follows: 


city 

Channel  No. 

Present 

Proposed 

Leitchfleld,  Ky _ 

2UA 

4.  RM-940.  RoUa.  Mo.  On  March  24. 
1966,  The  Show -Me  Broadcasting  Co., 
licensee  of  Station  KTTR(AM),  Rolla, 
Mo.,  [letltioned  for  rule  making  to  assign 
Channel  287  to  Rolla  by  making  a  needed 
change  in  Columbia.  Mo.,  as  follows: 


City 

Channel  No. 

Preaent 

Proposed 

RiilU,  Me 

3t2A 

SS2A,  2871 

Colombia,  Mo _ 

S44A,9HA 

M4A,'2fi2A 

>  In  Doekvt  N*.  HUilS  n  wm  propewd  to  wtan  oitber 
Channel  288A  er  2SeA  to  Bolivar,  Mo.  Since  Bolivar  la 
enly  W  raH«s  tram  RoDa,  where  the  adjacent  channel  to 
288A  a  propoaed,  the  subject  propoaal  a  In  oonlUct  with 
the  Srst  alternative  Bolivar  propoaed. 
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Rolla  has  a  population  of  11,132  and  the 
county  in  which  it  is  located  (Phelps) 
has  a  populaticm  of  25,396.  It  is  the 
county  seat  and  largest  commimlty  in  the 
county.  The  sole  FM  assignment,  Chan¬ 
nel  232A  is  authorized  to  Station  KCHjU- 
FM.  Rc^la  also  has  one  Class  IV  AM 
station  (licensed  to  petitioner)  and  one 
day-time-only  station.  Petitioner  sub¬ 
mits  that  Rolla  has  a  need  for  a  Class  C 
assignment  since  it  is  the  center  of  a 
rural  area  and  is  distant  from  any  sub¬ 
stantial  centers  of  population.  Aside 
from  Columbia  (75  miles  away),  the 
nearest  population  centers  are  Jefferson 
Cflty  (50  miles) ,  St.  Louis  (95  miles) ,  and 
Springfield  (100  miles).  Petitioner  also 
urges  that  the  assignment  of  Chsmnel 
287  to  R<rila  would  provide  service  to  an 
area  of  2,268  square  miles  that  now  re¬ 
ceives  no  primary  FM  service,  as  wdl  as  a 
large  area  at  night  which  does  not  have 
nighttime  AM  service,  and  that  it  would 
aid  the  general  area  by  providing  In- 
formation  concerning  emergencies, 
weather  conditions,  and  agricultural 
news  during  the  early  morning  and  late 
nighttime  periods. 

5.  Our  policy  has  been  to  place  Class  B 
or  C  channels  in  the  larger  cities  and 
metropolitan  areas  and  Class  A  channels 
in  the  smaller  communities.  However, 
we  have  made  exceptions  to  this  general 
policy  in  those  cases  where  the  small 
community  is  in  a  large  rural  area  and 
far  removed  from  population  centers. 
Rolla  may  be  the  type  of  community 
which  warrants  a  departure  from  the 
general  policy  in  this  regard  and  so  we 
invite  ccmiments  on  the  petitioner’s  pro¬ 
posal  set  out  above.  We  also  invite  com¬ 
ments  on  whether  the  proposed  addi¬ 
tional  assignment  would  not  preclude 
future  needed  assignments  in  other  com- 
mimities  and  whether  we  should  mix  a 
Class  A  and  C  assignment  in  the  same 
city. 

6.  RM-941.  Bakersfield,  Calif.  In  a 
petition  flled  on  March  28.  1966,  Thun- 
derblrd  Broadcasting  Co.,  licensee  of 
radio  Station  KUZZ(AM).  Bakersfield, 
Calif.,  requests  the  addition  of  Channel 
300  to  Bakersfleld  without  any  other 
changes  in  the  Table.  Bakersfield,  the 
coimty  seat  of  Kem  County,  has  a  popu¬ 
lation  of  56,848  and  Kem  County  has  a 
population  of  291,984.  ’There  are  three 
Class  B  assignments  in  that  city,  all  of 
which  are  in  operation,  and  eight  AM 
stations,  two  of  which  are  daytime-only 
<H>erations.  Petitioner  submits  figures 
to  show  the  great  population.  Industrial, 
and  agricultural  gains  which  have  been 
made  over  the  past  years.  It  urges  that 
Bakersfleld  ne^  and  can  support  a 
fourth  FM  station.  Finally,  it  points 
out  that  the  recent  action  of  the  Com¬ 
mission  in  moving  Channel  300  from 
Lancaster  to  San  Clemente,  Calif.,  in 
Docket  No.  16212  (FCC  66-190),  makes 
the  proposed  assignment  technically 
feasible. 

7.  KOEE,  Inc.,  licensee  ot  Stations 
KQEE  and  KOEE-FM,  Bakersfleld, 
Calif..  oiHMses  the  petition  of  Hiunder- 
bird  on  the  grounds  that  the  market  is 
already  overcrowded  with  radio  broad¬ 
cast  and  TV  stations,  that  the  prc^Tosal 
to  add  Channel  300  to  Bakersfleld  would 
thus  waste  a  channel,  and  that  the  peti- 

3.  1966 


\ 

tioner  has  not  shown  that  the  geography 
of  the  area  precludes  reception  of  out¬ 
side  signals.  KOEE  submits  data  pur¬ 
porting  to  show  that  the  AM-FM  sta¬ 
tions  in  the  market  have  shown  losses 
since  1955.  In  a  reply  to  this  opposi¬ 
tion  Thunderbird  submits  that  the  fi¬ 
nancial  data  based  on  FCC  annual  re¬ 
ports  may  be  adequate  for  a  general 
comparison  of  markets,  but  unless  one 
checks  the  accounting  details  for  indi¬ 
vidual  stations,  the  overall  siunmaries 
are  not  conclusive.  Thunderbird  also 
urges  that  any  points  in  the  opposition 
which  are  relevant  can  be  considered 
by  the  Commission  after  comments  are 
received  in  response  to  a  notice  of  pro¬ 
posed  rule  maUng. 

8.  We  have  carefully  considered  peti¬ 
tioner’s  proposal  and  the  oppositlmi  of 
KOEX  and  are  of  the  view  that  the  peti¬ 
tioner’s  proposal  merits  rule  making  in 
order  that  all  interested  parties  may  sub¬ 
mit  their  views  and  relevant  data.  Ocmi- 
ments  are  therefore  invited  on  the  fol¬ 
lowing  proposal: 


1  Channel  No. 

City 

Present 

Proposed 

BukeraSrld,  Calif 

231, 243, 268 

231,243,268, 

•  300 

9.  RM-878.  Sandusky.  Mich.  In  a 
petiticm  filed  on  November  4,  1965,  and 
amended  on  January  6,  and  February  1, 
1966,  Sanilac  Broadcasting  Co.,  appli¬ 
cant  for  a  new  AM  broadcast  station  in 
Sandusky.  Mich.,  requests  the  assign¬ 
ment  of  Chaimel  221 A  to  Sandusky  by 
shifting  this  channel  from  Bad  Axe. 
Mich.  Petitioner  further  states  that  in 
the  event  the  Commission  believes  that 
the  assignment  at  Bad  Axe  should  be 
replaced,  it  proposes  that  Channel  269A 
could  be  moved  to  Bad  Axe  from  Tawas 
City  and  that  this  coiild  be  replaced  by 
the  assignment  of  Channel' 221A.  The 
proposals  are  siunmarlzed  as  follows: 


City  (ail  in  Michigan) 

Channel  No. 

Present 

Pro|>oaed 

Alternative  1: 

221A 

• 

Sandusky . 

221A 

Alternative  2: 

221A 

260A 

221A 

Sandus^ . 

Tawas  City . 

260A 

Alternative  6; 

Bad  Are _ 

221A 

260A 

Sandlin^ 

221A 

221A 

Tawas  City . 

26eA 

10.  Sandusky.  Mich.,  is  a  community 
of  2.066  persons  atxi  the  county  in  which 
it  is  located  has  a  p<vulation  of  32,314 
persons.  Petitioner  states  that  Sanilac 
County,  located  centrally  In  the  so-called 
“Thumb  area”  of  Michigan,  is  devoted 
almost  entirely  to  agricultural  activities, 
that  there  Is  no  radio  station  in  It,  and 
that  the  proposed  station  Is  needed  to 
provide  lo^  service,  market  and  weather 
reports,  a  id  emergency  communications, 
l^'inally,  petlticmer  submits  that  the  pro¬ 
posal  will  conform  to  all  the  separation 
requirements  of  the  rules  and  the  Woiic- 
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ing  Arrangement  of  1963  concerning  FM 
assignments  along  the  Canadian-United 
States  border,  provided  a  site  for  the  pro-  * 
posed  station  at  Sandusky  on  Channd 
221A  is  located  about  5  miles  west  of  the 
community. 

11.  Thumb  Broadcasting  Co.,  licensee 
of  Station  WLEW(AM).-Bad  Axe,  Mich., 
opposes  the  Sanilac  proposals.  Thumb 
Broadcasting  states  that  it  is  preparing 
an  application  for  Channel  221 A  at  Bad 
Axe  and  that  any  proposal  which  would 
delete  this  assignment  without  replace¬ 
ment  ^ould  be  denied  since  Bad  Axe 
(population  2,998)  is  a  larger  community 
than  Sandusky.  It  points  out  that  the 
substitute  assigmment  of  Channel  269A 
to  Bad  Axe  would  not  conform  to  the 
United  States-Canadian  FM  Agreement 
in  that  it  would  greatly  reduce  the  spac¬ 
ing  to  Channel  269  at  Wingham,  Ontario, 
from  Its  present  separation  to  Tawas 
City. 

12.  We  are  of  the  view  that  the  first 
alternative  proposal  of  Sanilac  should 
not  be  adopted  since  it  would  remove  an 
assignment  from  a  larger  community. 
’The  second  and  third  alternatives  also 
cannot  be  adc^ted  in  view  of  the  spacing 
problem  with  a  Canadian  assignment 
which  the  Sandusky  replacement  would 
involve.  However,  we  believe  that  the 
assignment  of  a  first  FM  channel  to 
Sandusky  would  serve  the  public  inter¬ 
est  if  it  is  possible  without  violating  any 
rules  or  depriving  another  community  of 
such  an  assignment.  It  appears  that 
Channels  249A  or  276A  may  assigned 
to  Sandusky  in  conformance  with  the 
spacing  rules.  As  to  Channel  276A,  the 
Canadian  authorities,  in  preliminary 
negotiations,  have  Indicated  a  willing¬ 
ness  to  accept  this  assignment.  In  view 
of  the  above,  we  deny  the  proposals  made 
by  Sanilac  Broadcasting  Co.  in  its  peti¬ 
tion  RM-878  but  instead  Invite  com¬ 
ments  on  the  following: 


1  Channel  No. 

City 

Present 

Proposed 

240A  or  376A 

13.  RM-944.  Enterprise  and  Troy, 
Ala.  On  April  6,  1966,  Wiregrass  Broad¬ 
casting  Co.,  licensee  of  radio  Station 
WIRB(AM) ,  Enterprise,  Ala.Tfiled  a  peti¬ 
tion  requesting  the  addition  of  Channel 
245  to  Enterprise  by  deleting  it  from 
’Troy,  Ala.,  as  follows: 


City 

Channel  No. 

Present 

Proposed 

228A 

34^28» 

228A,24S 

280 

Troy, 'Ala . 

Enterprise  has  a  population  of  11,410 
and  the  county  in  which  it  is  located  has 
a  population  of  30,583.  It  has  a  day¬ 
time-only  AM  station,  licensed  to  peti¬ 
tioner,  and  one  Class  A  FM  assignment, 
for  which  no  application  has  been  filed. 
It  is  located  about  28  miles  WNW  of 
Dothan,  Ala.  Troy  has  a  p(H>ulatlon  of 
10,234  and  its  county  has  a  population 


7839 

of  25,987.  In  addition  to  the  two  Class 
C  FM  assignments,  neither  of  which  have 
been  applied  for,  it  has  an  unlimited  time 
AM  station.  Petitioner  submits  that  the 
population  of  Ehiterprlse  has  increased  at 
a  much  greater  rate  than  has  that  of 
’Troy,  that  the  Army  Aviation  Center  at 
Port  Rucker,  8  miles  distant,  has  been 
enlarged  and  that  a  Junior  college  has 
recently  commenced  operation  in  Enter¬ 
prise.  and  that  it  plans  to  file  an  applica¬ 
tion  for  Channel  245  in  the  event  the 
proposal  is  adopted.  For  these  reasons, 
petitioner  urges  that  the  proposal  is  in 
accord  with  the  rules  and  would  serve  the 
public  interest. 

14.  We  are  of  the  view  that  comments 
should  be  invited  on  petitioner’s  proposal 
as  outlined  above,  in  order  that  all  in¬ 
terested  parties  may  submit  their  views 
and  relevant  data.  We  also  invite  com¬ 
ments  on  the  proposed  mixing  of  Class 
A  and  C  assignments  in  the  same  com¬ 
munity,  a  situation  we  have  tried  to  avoid 
where  possible. 

15.  RM-948.  Ladysmith.  Wis.  On 
April  18,  1966,  Flambeau  Broadcasting 
Co.,  licensee  of  radio  Station  WLDY, 
Ladysmith,  Wls.,  filed  a  petition  request¬ 
ing  the  assignment  of  Channel  225  to 
Ladysmith  by  substituting  Channel  295 
for  226  at  Ironwood,  Mich.,  as  follows: 


City 

Channel  No. 

Present 

Proposed 

288A 
226,  2S0 

226,  288A 
2&0,  295 

Ironwood,  Mich . 

Ladysmith  (population  3,584)  is  the 
county  seat  and  largest  community  in 
Rusk  County  (population  14,794).  It 
has  a  Class  IV  AM  station,  licensed  to 
petitioner  and  an  unoccupied  Class  A 
FM  assignment.  It  is  located  in  a  rural 
section  of  Northern  Wisconsinf  the  near¬ 
est  large  city  being  about  50  miles  dis¬ 
tant  (Eau  Claire)  and  the  nearest  metro¬ 
politan  area  at  about  103  miles  (Duluth- 
Superior).  Petitioner  urges  that  it  is 
anxious  to  serve  smaller  outlying  villages 
frean  which  it  draws  support  for  its  AM 
station  but  that  this  cannot  be  done  with 
a  Class  A  FM  station,  and  that  the  pro¬ 
posal  conforms  to  all  the  separation 
rules.  ' 

16.  Since  Ladysmith  is  located  in  a 
large  rural  area  far  removed  from  popu¬ 
lation  centers,  it  may  be  the  tirpe  of  com¬ 
munity  which  merits  a  departure  from 
our  policy  of  assigning  Class  A  channels 
to  the  smaller  communities  and  Class  B 
or  C  channels  to  large  cities  and  metro¬ 
politan  markets.  However,  we  do  not 
believe  that  two  assignments  are  war¬ 
ranted  in  this  small  community.  We 
are  therefore  inviting  c(xnments  on  the 
following  pnHXMal : 


City 

Channel  No. 

Present 

Proposed 

288A 
230,  360 

226 

360,296 

Iroowood,  Mieli _ 
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17.  RM-949.  Sturgeon  Bay,  Wis.  On 
April  21. 1966,  Federalist,  Ltd.,  a  prospec¬ 
tive  applicant  for  a  new  FM  station  in 
Sturgeon  Bay,  Wis.,  filed  a  petition  re¬ 
questing  the  addition  of  Channel  230  or 
231  to  Sturgeon  Bay  as  follows: 


1  Channel  No. 

City 

Preaent 

Proposed 

Sturgeon  Bay,  Wig . 

a40A 

230  or  231, 
240A 

Sturgeon  Bay  has  a  population  of  7,353 
and  its  county.  Door  County,  has  a  popu¬ 
lation  of  20,685.  It  is  the  county  seat  and 
largest  community  in  the  county.  The 
sole  FM  assignment  has  been  authorized 
to  the  licensee  of  the  sole  AM  staticm  in 
the  community,  a  da3rtime-only  opera¬ 
tion.  Petitioner  urges  that  a  second  FM 
assignment  is  needed  to  provide  the  area 
with  an  independent  FM  service,  that  the 
proposal  conforms  to  all  the  rules,  and 
that  it  intends  to  file  for  and  construct  a 
new  station  if  the  request  is  granted. 
Petitioner  points  out  that  Channel  231  is 
to  be  preferred  over  230  since  the  actual 
separations  to  other  stations  and  assign¬ 
ments  is  greater  on  the  former  channel. 
Channel  230  at  Sturgeon  Bay  would  also 
be  very  close  to  the  minimum  required 
to  Channel  227  at  Escanaba,  Mich. 

18.  Sturgeon  Bay  is  not  a  very  large 
commimity  and  we  are  not  convinced 
that  a  second  FM  assignment  is  merited. 
However,  if  the  petitioner  or  any  other 
interested  party  can  show  that  the  as¬ 
signment  of  Channel  231  will  not  pre¬ 
clude  its  assignment,  or  that  of  any  of  the 
six  adjacent  channels,  in  other  com¬ 
munities  in  which  there  may  be  a  future 
need  for  such  an  assignment,  we  will 
give  favorable  consideration  to  the  re¬ 
quest,  in  the  event  it  is  found  to  serve 
the  public  interest  in  other  respects. 
Comments  are  therefore  invited  on  the 
following  proposal: 


City 

Cliannel  No. 

j  Present  j 

Proposed 

1  240A 

23t,240A 

19.  RM-956.  Morris,  Minn.  This 
petition,  filed  on  May  3,  1966,  by  Clifford 
L.  Hedberg,  licensee  of  Station  KMRS 
(AM) ,  Morris,  Minn.,  requests  the  substi¬ 
tution  of  Class  C  Channel  294  (jy  298 
for  Class  A  Channel  232A  at  Morris. 
Morris  has  a  population  of  4,199  and  is 
the  largest  commimity  and  county  seat  of 
Stevens  County,  which  has  a  population 
of  11,262.  Morris  is  about  80  miles  frcMn 
St.  Cloud  and  about  135  miles  from 
Minneapolis.  It  has  a  Class  IV  AM  sta¬ 
tion,  licensed  to  petitioner,  but  no  appli¬ 
cation  has  been  filed  for  the  Class  A  FM 
channel  assigned  to  it.  Petitioner  sub¬ 
mits  that  Morris  is  the  center  of  a  large 
rural  area  and  that  its  AM  station  can¬ 
not  even  serve  the  county  due  to  its 
restricted  service  range,  especially  during 
nighttime  hours.  He  urges  that  a  Class 
C  assignment  is  appropriate  for  this  com¬ 


munity,  and  that  with  such  an  assign¬ 
ment  it  would  be  possible  to  serve  the 
large  rural  area  around  Morris,  and  that 
he  will  apply  for  such  a  station  in  the 
event  it  is  sidopte(L 

20.  Morris  is  a  small  community;  how¬ 
ever,  since  it  is  the  center  of  a  large 
rural  area  and  is  situated  far  removed 
from  any  population  centers,  we  are  of 
the  view  that  it  may  be  the  type  of  com¬ 
munity  which  warrants  a  departure  from 
our  general  policy  of  assigning  Class  B 
or  C  channels  to  the  large  cities  or  metro¬ 
politan  areas  and  only  Class  A  channels 
to  the  smaller  communities.  Of  thq  two 
channels  proposed,  Channel  294  would 
not  conform  to  our  minimum  spacing  re¬ 
quirements  since  it  would  not  be  the 
required  65  miles  from  the  assignment 
of  Channel  292A  at  Ortonvllle,  Minn. 
We  are  therefore  inviting  comments  on 
the  following: 


City 

Channel  No. 

Present 

Proposed 

232A 

298 

21.  RM-9S8.  Jerseyville.Ill.  On  May 
5,  1966,  Tri-County  Broadcasting  Co., 
Inc.,  licensee  of  Station  WJBM(AM), 
Jerseyville,  HI.,  filed  a  petition  for  rule 
making  requesting  the  assignment  of 
Channel  281  to  Jersejrville.  Ill.,  without 
any  other  changes  in  the  Table.  Jersey¬ 
ville  has  a  population  of  7,420  and  its 
county  (Jersey  County)  has  a  population 
of  17,023.  WJBM  is  the  only  radio  sta¬ 
tion  in  Jersey  County  and  in  the  two 
adjoining  counties  and  operates  daytime 
only.  Petitioner  submits  that  the  only 
manner  in  which  it  can  Improve  the 
service  of  WJBM  to  the  three  coimties 
is  by  the  proposed  assignment.  It  urges 
that  Jerseyville  merits  a  Class  B  assign¬ 
ment  since  there  is  no  Class  A  channel 
available,  since  it  would  provide  service 
to  three  rural  counties  with  a  population 
of  over  40,000  persons,  and  since  it  is 
distant  from  large  centers  of  population 
in  Illinois.  In  an  engineering  attach¬ 
ment,  a  showing  is  made  that  the  sussign- 
ment  of  Channel  281  to  Jerseyville  will 
not  preclude  any  needed  future  assign¬ 
ments  in  other  communities  in  view  of 
existing  stations  and  assignment  in  com¬ 
munities  in  the  general  area. 

22.  Jerseyville  appears  to  be  the  type 
of  community  which  merits  the  assi^- 
ment  of  a  Class  A  channel.  However,  in 
view  of  the  unavailability  of  a  Class  A 
assignment  and  the  situation  of  this  com¬ 
munity  with  respect  to  the  surrounding 
rural  area  and  its  distance  from  large 
cities  and  metropolitan  areas  In  its  State, 
we  are  inviting  comments  on  petitioner’s 
proposal  as  follows: 


City 

Channel  No. 

Present 

Proposed 

281 

23.  RM-959.  Augusta,  Ga.  In  a  peti¬ 
tion  filed  on  May  5,  1966,  Broadcasting 


Associates  of  America,  Inc.,  licensee  of 
Station  WOUS(AM),  North  Augusta, 
S.C.,  requested  the  deletion  of  Channel 
275  from  Augusta,  Oa.,  and  the  addition 
of  Channels  272A  and  276A  to  that  city 
as  follows: 


City 

Channel  No. 

Present 

Proposed 

275,282,289 

272A,27«A, 

282,280 

Augusta  has  a  population  of  70,626.  It 
has  five  AM  stations,  one  of  which  is  a 
daytime-only  station.  Two  of  the  three 
Class  C  FM  assignments  (282  and  289) 
are  in  operation  and  no  applications 
have  been  filed  for  the  remaining  assign¬ 
ment.  Petitioner  points  out  that,  in  or¬ 
der  to  meet  the  re(iuired  minimum  spac- 
ings,  a  station  on  Channel  275  would 
have  to  be  located  about  18  miles  out 
of  the  city.  It  urges  that  the  assignment 
of  two  Class  A  channels  would  remove 
this  inconvenience,  and  would  permit 
savings  and  efficiencies  by  permitting 
use  of  existing  tower  sites.  It  is  recog¬ 
nized  that  the  mixing  of  Class  A  and  C 
channels  is  not  conducive  to  creating 
(x>mpetitive  equality  among  the  stations, 
but  petitioner  submits  that  the  proposed 
assignments  would  be  more  satisfactory 
in  view  of  the  severe  limitation  on  selec¬ 
tion  of  a  site  on  the  assigned  Class  C 
channel. 

24.  Since  the  proposed  assignment  of 
two  Class  A  assignments  in  lieu  of  the 
one  Class  C  would  make  available  an 
additionid  fre(iuency  in  this  area  in 
which  assignments  are  rather  scarce,  and 
since  it  would  make  the  selection  of  sites 
easier  for  applicants,  we  are  of  the  view 
that  comments  should  be  invited  on  the 
proposal  and  that  the  mixing  of  Class  A 
and  C  assignments  may  be  warranted  in 
this  case. 

25.  Changes  on  Commission’s  own 
motion.  In  addition  to  those  proposals 
advanced  by  interested  parties,  we  wish 
to  make  additional  changes  on  our  own 
motion.  Channel  296A  was  inadvert¬ 
ently  assigned  to  Brewton,  Ala.,  at  spac- 
ings  below  the  minimums  required.  No 
other  Hass  A  assignment  can  be  made 
to  Brewton  without  other  changes  in  the 
Table.  However,  Channel  292A  can  be 
assigned  to  that  conununity  if  Channel 
293,  assigned  and  unoccupied  at  Anda¬ 
lusia,  Ala.,  is  deleted.  Andalusia,  a  com¬ 
munity  of  10,263  persons,  has  l^n  as¬ 
signed  Channel  251  and  also  has  a  Class 
IV  AM  station  in  operation.  Likewise, 
Channel  261A  at  Wickenburg,  Ariz.,  is 
short-spaced  to  an  assignment  for  which 
an  application  has  been  tendered  for 
filing.  Channel  256  at  Potsdam  does  not 
meet  the  required  spacing  to  an  existing 
station  on  an  adjacent  channel  in  Bur¬ 
lington.  Vt.  Lastly,  Channel  280A  was 
assigned  to  New  Allwny,  Ohio,  upim  re¬ 
quest  of  an  interested  party  on  the  basis 
of  a  showing  which  claimed  that  the 
minimum  pacings  would  be  met.  How¬ 
ever,  a  station  in  Portsmouth.  Ohio  was 
assumed  to  be-Jocated  in  Zone  I  but 
actually  is  situated  in  Zone  n.  Thus,  tlie 
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assignment  does  not  meet  the  require¬ 
ments  of  the  rules  and  must  be  deleted. 
We  invite  comments,  therefore,  on  the 
following: 


City 

ChaniMl  No. 

Propoaed 

251. 2M 
2e6A 
261A 
256 
280A 

251 

2«2A 

288A 

257A 

Brpwtoti,  Ala - 

Wiokenbun,  Aria, . 

Tutsdam,  N.Y - 

26.  Authority  for  the  adoption  of  the 
amendments  prtHXMed  herein  is  con¬ 
tained  in  sections  4(i),  303,  and  307(b) 
of  the  Communications  Act  of  1934,  as 
amended. 

27.  Pursuant  to  applicable  procedures 
set  out  in  Section  1.415  of  the  Commis¬ 
sion’s  rules,  interested  persons  may  file 
comments  on  or  before  June  27, 1966,  stnd 
reply  comments  on  m:  before  July  8, 1966. 
All  submlssicms  by  parties  to  this  pro¬ 
ceeding  or  persons  acting  in  behalf  of 
such  parties  must  be  made  in  written 
comments,  reply  comments  or  other  ap¬ 
propriate  pleshdings. 

28.  In  accordance  with  the  provisions 
of  Section  1.419  of  the  rules,  an  original 
and  14  c<vies  of  all  comments,  replies. 


pleadings,  briefs,  and  other  documents 
shall  be  furnished  the  Commission. 

Adopted:  May  25. 1966. 

Released:  May  27, 1966. 

Federal  Communications 
Commission,* 

[SEAL]  Ben  F.  Waple, 

Secretary. 

[FJl.  Doc.  6S-6068;  Filed.  June  1.  1966; 
8:50  am.] 

INTERSTATE  COMMERCE 
COMMISSION 

[  49  CFR  Part  170  1 

(Ex  Parte  No.  MC-37  (Sub-No.  2)] 

MINNEAPOLIS-ST.  PAUL 

COMMERCIAL  ZONE 

Redefinition  of  Limits 

Mat  27, 1966. 

Redefinition  of  the  limits  of  the  Mln- 
neapoUs-St.  Paul,  Minn.,  commercial 
zone,  heretofore  defined  in  Ex  Parte  No. 
MC-37.  Commercial  Zones  and  Termi¬ 
nal  Areas,  48  M.C.C.  441  at  page  453. 

Petitimier:  Minneiqxills  'Traflic  Asso¬ 
ciation.  Petitioner’s  representative:  Eu¬ 
gene  J.  Mielke,  701  Second  Avenue  South, 
Minneapolis.  Minn.,  55402. 

By  petition  filed  May  11,  1966,  Ikfin- 
neiq;)olls  Traffic  Association  requests  the 
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Commission  to  reopen  the  above  pro¬ 
ceeding  for  the  purpose  of  redefining  the 
limits  of  the  Minneiqx>lis-St.  Paul.  Minn., 
cOTimercial  zone,  which  were  most  re¬ 
cently  defined  on  July  19.  1948,  in  Com¬ 
mercial  Zones  and  Terminal  Areas.  48 
M.C.C.  441  at  page  453  (49  CFR  170.26) . 
so  as  to  Include  therein  Plymouth  and 
Bloomington.  Minn. 

No  oral  hearing  is  contemplated  at 
this  time,  but  anyone  wishing  to  make 
representations  in  favor  of,  or  against, 
the  above  proposed  revision  of  the  limits 
of  the  Minneapolls-St.  Paul,  Minn.,  com¬ 
mercial  zone,  may  do  so  by  the  submis¬ 
sion  of  written  data,  views,  or  arguments. 
'To  the  extent  possible,  representations 
in  favor  of  the  proposed  revision  should 
include  suggested  wording  for  in¬ 
corporating  the  proposed  additions  into 
the  existing  description.  An  original 
and  five  copies  of  such  data,  views,  or 
arguments  shall  be  filed  with  the  Com¬ 
mission  on  or  before  July  5.  1966. 

Notice  to  the  general  public  of  the 
matter  herein  imder  ctmslderation  will 
be  given  by  depositing  a  c(H>y  of  this 
notice  in  the  office  of  the  Secretary  of 
the  Commission  for  public  inspection 
and  by  filing  a  copy  thereof  with  the  Di¬ 
rector,  Office  of  the  Federal  Register. 

By  the  Cmnmission. 

[seal]  ^  H.  Neil  Qarson, 

Secretary. 

[FJl.  Doc.  66-8033;  Filed,  Jiuoe  1.  1066; 

8:47  Rjn.] 
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DEPARTMENT  OF  STATE 

Agency  for  InternaHonal 
Development 

CAPITAL  PROJECTS  GUIDELINES 

Borrower  Procurement  of  Goods  and 
Services  of  U.S.  Source  and  Origin. 

The  Agency  for  International  Devel¬ 
opment  has  prepared  a  publication  en¬ 
titled  “AID  Capital  Projects  Guidelines” 
which  describes  the  criteria  that  will 
generally  govern  AID  approval  of  con¬ 
tracts  and  contractors  in  connection  with 
borrower  procurement  for  capital  proj¬ 
ects  financed  from  dollar  loans  imder  the 
Foreign  Assistance  Act  of  1961,  as 
amended  (22  U.S.C.  2151  et  seq.)  in 
cases  where  the  loan  is  limited  to  the 
financing  of  goods  and  services  of  United 
States  source  and  origin.  These  guide¬ 
lines  do  not  spply  to  commodity  trans¬ 
actions  which  are  governed  by  AID  Reg¬ 
ulation  No.  1,  as  amended,  22  CFR  Part 
201.  Neither  do  they  apply  to  procure¬ 
ment  contracts  to  which  the  United 
States  is  a  party,  including  contracts 
governed  by  the  AID  Procurement  Reg¬ 
ulations,  41  CFR  Ch.  7. 

The  publication  entitled  “AID  Capital 
Projects  Guidelines”  may  be  obtained 
without  charge  by  making  requests  to 
the  following  office : 

Distribution  Branch.  Agency  for  Interna¬ 
tional  Development,  Washington,  D.C., 
20523. 

Specific  criteria  to  be  applied  to  a  par- 
^  ticular  case  are  governed  by  the  loan 
agreement  and  pertinent  letters  of  im¬ 
plementation  and  related  documents. 
Information  as  to  the  criteria  which  will 
be  iqsplied  under  a  particular  loan  may 
be  obtained,  in  Washington,  from  the 
AID  regional  bureau  which  has  cogni¬ 
zance  over  the  loan.  Inquiries  should 
be  made,  as  appropriate,  to: 

The  Assistant  Administrator,  Bureau  for  Near 
East  and  South  Asia. 

The  Assistant  Administrator,  Bureau  for 

Africa. 

The  Assistant  Administrator,  Bureau  tor 

Far  East. 

The  Assistant  Administrator,  Bureau  for 

Xjatin  America. 

Their  address  is:  Agency  tar  International 
Development,  Washington,  D.C.,  20523. 

William  S.  Gaud, 
Deputy  Administrator. 

May  12, 1966. 

(FJR.  Doc.  66-6035;  Filed,  June  1,  1966; 
8:48  am.] 
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DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Customs 

[TD.  66-113;  Customs  Delegation  Order  24] 

DEPUTY  REGIONAL  COMMISSIONER 
OF  CUSTOMS,  REGION  II,  NEW 
YORK 

Delegation  of  Authority 

May  26, 1966. 

By  virtue  of  authority  vested  in  me  by 
Treasury  Department  Order  No.  165, 
Revised  (T.D.  53654,  19  FJl.  7241),  aU 
functions,  rights,  privileges,  powers,  and 
duties  delegated  to  district  directors  of 
customs  and  to  regional  commissioners 
of  customs  by  Customs  Delegation  Order 
No.  22  (T.D.  56470,  30  P.R.  11180)  and 
delegated  to  the  assistant  regional  com¬ 
missioners  for  Customs  Region  n.  New 
York,  by  Customs  Delegation  Order  No. 
23  (T.D.  66-100,  31  P.R.  7150) ,  are  hereby 
delegated  also  to  the  deputy  regional 
commissioner  of  customs  for  Customs 
Region  n.  New  York,  effective  on  the 
date  that  the  creation  of  the  office  of 
regional  commissioner  for  that  region 
becomes  effective  under  Treasury  De¬ 
partment  Order  No,  165-17  (T.D.  56464, 
30  F.R.  10913). 

[seal]  Lester  D.  Johnson, 

Commissioner  of  Customs. 

|F.R.  Doc.  66-6022;  Filed,  June  1,  1966; 
8:47  a.m.] 


DEPARTMENT  DF  THE  INTERIOR 

Bureau  of  Land  Management 
COLORADO 

Modification  of  Grazing  Districts  Nos. 
2  and  7;  Correction 

The  legal  description  of  lands  in  the 
third  paragraph  of  F.R.  Doc.  66-4951, 
appearing  on  page  6794  of  the  issue  for 
May  6,  1966,  Vol.  31,  No.  88  under  the 
following  townships  and  sections  should 
read; 

6th  Puncipal  Meridian,  Colorado 


T.  9  8.,  R.  85  W., 

Secs.  8  to  10.  inclusive;  secs.  14  to  23, 
Inclusive;  and  secs.  26  to  85,  Inclusive. 

T.  7  8..  R.  87  W., 

Secs.  1  to  11,  Incliulve;  secs.  14  to  28, 
Inclusive;  and  secs.  26  to  36,  Inclusive. 

T.  6  8.,  R.  91  W., 

Sec.36.BV4  andE^WH. 


Charles  H.  Stoddard, 
Director. 


May  26, 1966. 


(FJt.  Doc.  66-6007;  Filed,  June  1.  1966; 
8:46  am.] 
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ALASKA  . 

Notice  of  Proposed  Withdrawal  and 
Reservation  of  Lands 

May  24,  1966. 

The  Department  of  the  Air  Force  has 
filed  the  above  application  for  the  with¬ 
drawal  of  the  lands  described  below, 
from  all  forms  of  appropriation  under 
the  public  land  laws  including  the  min¬ 
ing  and  mineral  leasing  laws. 

The  applicant  desires  the  land  for  pro¬ 
tection  of  water  supply  at  an  Air  Force 
Station. 

For  a  period  of  thirty  (30)  days  from 
the  date  of  publication  of  this  notice,  all 
persons  who  wish  to  submit  comments, 
suggestions,  or  objections  in  connection 
with  the  proposed  withdrawal  may  pre¬ 
sent  their  views  in  writing  to  the  under¬ 
signed  officer  of  the  Bureau  of  Land 
Management,  Department  of  the  Inte¬ 
rior,  555  Cordova  Street,  Anchorage. 
Alaska,  99501. 

The  Department’s  regulations  (43  CFR 
2311.1-3(c) )  provide  that  the  authorized 
officer  of  the  Bureau  of  Land  Manage¬ 
ment  will  undertake  such  investigations 
as  are  necessary  to  determine  the  exist¬ 
ing  and  potential  demand  for  the  lands 
and  their  resources.  He  will  also  under¬ 
take  negotiations  with  the  applicant 
agency  with  the  view  of  adjusting  the 
application  to  reduce  the  area  to  the 
minimum  essential  to  meet  the  appli¬ 
cant’s  needs,  to  provide  for  the  maxi¬ 
mum  concurrent  utilization  of  the  lands 
for  purposes  other  than  the  applicant’s, 
to  eliminate  lands  needed  for  purposes 
more  essential  than  the  applicant’s,  and 
to  reach  agreement  on  the  concurrent 
management  of  the  lands  and  their  re¬ 
sources. 

’The  authorized  officer  will  also  prepare 
a  report  for  consideration  by  the  Secre¬ 
tary  of  the  Interior  who  will  determine 
whether  or  not  the  lands  will  be  with¬ 
drawn  as  requested  by  the  applicant 
agency. 

’The  determinatimi  of  the  Secretary  on 
the  application  will  be  published  in  the 
Federal  Register.  A  separate  notice  will 
be  sent  to  each  interested  party  of  record. 

If  circumstances  warrant,  a  public 
hearing  will  be  held  at  a  convenient  time 
and  place,  which  will  be  announced. 

’The  lands  involved  in  the  application 
are: 

Tatalina  Air  Force  Station 

(Xxnmenclng  at  a  point  on  the  west 
boundary  of  an  area  withdrawn  by  Public 
Land  Order  731,  which  la  also  the  northeast 
comer  of  an  area  withdrawn  by  Public  Land 
Order  815,  at  ai^rozlmate  latitude  63*6S'44'' 
N..  longitude  166*ori2"  W.;  thence  west,  600 
feet,  to  a  point  which  la  the  southwest  comer 
of  an  area  withdrawn  by  Public  Land  Order 
1740,  said  point  being  the  True  P(^nt  of 
Beginning  tar  this  description;  thence  west. 
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4.680  feet,  to  a  point  which  ia  the  northweat 
corner  of  an  area  withdrawn  by  Publio  Land 
Order  815;  thence  north,  8,9M  feet  to  a 
point;  thence  eaat,  6480  feet  to  a  point 
which  ia  the  ncHthweat  comer  of  an  area 
withdrawn  by  Public  Land  Order  781;  thence 
south,  3,421.9  feet  to  a  point  which  la  the 
northeaat  comer  of  an  area  withdrawn  by 
Public  Land  Order  1740;  thence  west,  600 
feet  to  a  point  which  la  the  northweat  comer 
of  said  area;  thence  aouth  688.1  to  the  point 
of  beginning. 

Containing  47340  acrea,  more  or  leaa. 

Burton  W.  Silcock, 
State  Director. 

[F.R.  Doc.  66-6006;  Filed.  June  1,  1966; 

8:46  ajn.] 


Bureau  of  Redamation 

(Public  NoUce  1] 

BOSTWICK  PARK  PROJECT, 
COLORADO 

Land  Class  Equivalents 

1.  Section  2  of  the  Act  of  September  2, 
1964.  78  Stat.  852,  provides  that  “on  the 
said  projects,  the  limitation  <xi  lands 
held  In  single  ownership  which  may  be 
eligible  to  receive  project  water  from, 
through,  or  by  means  of  project  works 
shall  be  one  hundred  and  sixty  acres  of 
Class  1  land  as  defined  for  the  Bostwlck 
Park  Project  (participating  project  of 
the  Colorado  River  Storage  Project)  or 
the  equivalent  thereof  in  ^other  land 
classes  as  determined  by  the  Secretary 
of  the  Interior.” 

2.  Article  21  of  contract  No.  14-60- 
400-4421  between  the  United  States  and 
the  Bostwlck  Pailc  Water  Conservancy 
District  dated  March  18,  1966,  provides 
that  “CTomputatlon  of  the  equivalent  of 
one  hundr^  sixty  (160)  acres  of  Class  1 
land  shsdl  be  based  on  factors  which 
shall  be  set  forth  in  a  Public  Notice 
Issued  by  the  Secretary  of  the  Interior 
and  which  shall  become  effective  on  the 
date  said  Public  Notice  Is  published  In 
the  Federal  RECiSTn." 

3.  Accordingly,  I  have  determined  and 
hereby  establish  that,  in  computing  the 
equivalent  of  one  hundred  and  sixty 
acres  of  Class  1  land  in  the  Bostwlck 
Park  Water  Conservancy  District  of  the 
Bostwlck  Park  Reclamation  Project, 
each  acre  of  Class  2  land  sliall  be  counted 
as  eighty-five  one-hundredths  of  an 
acre,  and  each  acre  of  Class  3  land  shall 
be  counted  as  sixty-five  one-hundredths 
of  an  acre. 

Stewart  L.  Udall, 
Secretary  of  the  Interior. 

May  25,  1966. 

|PR.  Doc.  66-6009;  FUed,  June  1.  1966; 

8:46  s.m.] 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  StabiliiaHon  and 
Conservation  Service 

mainland  cane  sugar  area 

1967  Crop  Proportionate  Shares; 
Notice  of  Hearing 

Notice  is  hereby  given  that  Uie  Sec¬ 
tary  of  Agriculture,  acting  pursuant  to 


the  Sugar  Act  of  1948,  as  amended.  Is 
pr^>aring  to  conduct  a  public  hearing  to 
receive  views  and  recommendations  from 
all  interested  persrms  on  the  need  for  es¬ 
tablishing  proportionate  shares  for  the 
1967  siigarcane  crop  In  the  Mainlsmd 
Cane  Sugar  Area  (Louisiana  and 
Florida) . 

In  accordance  with  the  provisions  of 
paragraph  (1),  subsection  (b)  of  section 
302  of  the  Sugar  Act  of  1948,  as  amend¬ 
ed,  the  Secretary  must  determine  for 
each  crop  year  whether  the  production 
of  sugar  from  any  crop  of  sugarcane  In 
the  area  will.  In  the  absence  of  propor¬ 
tionate  shares,  be  greater  than  the  quan¬ 
tity  needed  to  enable  the  area  to  meet 
its  quota  and  provide  a  normal  carry¬ 
over  Inventory,  as  estimated  by  the  Sec¬ 
retary  for  such  area  for  the  calendar  year 
during  which  the  larger  part  of  the  sugar 
from  such  crop  normally  would  be  mar¬ 
keted.  Such  determination  may  be 
made  only  after  due  notice  and  oppor¬ 
tunity  for  an  Informal  public  hearing. 

The  hearing  on  this  matter  will  be  con¬ 
ducted  at  the  Eden  Roc  Hotel,  Miami 
Bea<^  Fla.,  beginning  at  10  am.  on  June 
14,  1966. 

Views  and  recommendations  are  de¬ 
sired  on  all  {biases  of  the  proportlcmate 
share  program.  TTiey  may  be  submitted 
In  writing.  In  triplicate,  at  the  hearing, 
or  may  be  mailed  to  the  Director,  Sugar 
Policy  Staff,  Agricultural  Stabilization 
and  Conservation  Service,  n.S.  Depart¬ 
ment  of  Agriculture,  Washlngtcm,  D.C., 
20250,  postmtuired  not  later  than  July  1, 
1966.  Interested  persons  will  be  given 
the  opportunity  at  the  hearing  to  appear 
and  submit  orally  data,  views  and  argu¬ 
ments  in  regard  to  the  establishment  of 
proportionate  shares. 

Restrictions  on  the  marketing  of  sug¬ 
arcane  in  the  area  are  In  effect  for  the 
1966  crop.  Estimates  of  sugar  produc¬ 
tion  for  that  crop  indicate  that  the  mar¬ 
keting  quota  for  the  area  will  be  exceeded 
by  about  50,000  tons. 

All  written  submissions  made  pursuant 
to  this  notice  wilLbe  made  available  for 
public  ln^;)ectlon  at  such  times  and 
places  .and  in  a  manner  convenient  to 
the  public  business  (7  CFR  1.27(b) ). 

Signed  at  Washington,  D.C.,  on  May 
27, 1966. 

H.  D.  aODFRET, 

Administrator,  Agricuttwal  Sta¬ 
bilization  and  Conservation 
Service. 

(FJt.  Doc.  66-6043:  FUed.  June  1.  1966; 

8:48  ajn.J 


DEPARTMENT  UF  COMMERCE 

Bureau  of  Internationol  Commerce 

(File  No.  2S(e6)-61| 

JOSEF  LEO  GRUBER 

Order  Denying  Export  Privileges  for 
Indefinite  Period 

In  the  matter  of  Joeef  Leo  (jmiber. 
sometlmee  known  as  Josef  Leopold  Oru- 
ber,  trading  as  “Opera”  Tonaufnahme- 
studlo  Joeef  Leo  Oruber,  72  Penzlnger- 


strasse,  Vienna  XTV,  Austria,  re^nd- 
ent;  Pile  No.  23(65)-61. 

The  Director,  Investigations  IMvlsion, 
Office  of  Export  Control,  Bureau  of  In¬ 
ternational  Commerce,  U.S.  Department 
of  Cmnmerce,  has  applied  for  an  order 
denidng  to  the  above-named  respondent 
all  export  privileges  for  an  Indefinite  pe¬ 
riod  b^use  the  said  reqx>ndent  failed  to 
furnish  answers  to  interrogatories  and 
failed  to  furnish  certain  records  and 
other  writings  specifically  requested, 
without  good  cause  being  shown.  TThls 
application  was  made  pursuant  to 
9  382.15  of  the  Export  Regulations  (Title 
15,  Chapter  m.  Subchapter  B,  Code  of 
Federal  Regulations). 

In  accordance  with  the  usual  practice, 
the  application  for  an  Indefinite  Denial 
Order  was  referred  to  the  Compliance 
Commissioner,  Bureau  of  International 
Ccxnmerce,  who  after  consideration  of 
the  evidence  has  recommended  that  the 
aivllcatlon  be  granted.  The  repent  of 
the  CTompUance  Commissioner  and  the 
evidence  in  support  of  the  application 
have  been  considered. 

The  evidence  presented  shows  that  the 
respondent,  Josef  Leo  Oruber,  sometimes 
known  as  Josef  Leopold  Oruber,  is  in  the 
sound  recording  business  in  Vienna, 
Austria,  and  does  business  under  the 
name  of  “Opera”  Tonaufnahmestudio 
Josef  Leo  Oruber;  that  the  respondent 
received  certain  strategic  recording 
equipment  which  had  been  exported  by 
a  supplier  from  the  United  States.  The 
rforesaid  Investigations  Division  is  con¬ 
ducting  an  investigation  into  the  dlqiKJsi- 
tion  by  said  respondent  of  said  commodi¬ 
ties.  It  Is  impracticable  to  subpoena  the 
respondoit.  and  relevant  and  material 
interrogatories  and  request  to  furnish 
certain  specific  documents  relating  to 
his  disposition  of  said  commodities  were 
served  on  him  pursuant  to  9  382.15  of 
the  Export  Regiilatlons.  Said  respond¬ 
ent  has  failed  to  furnish  answers  to  said 
interrogatories  or  to  furnish  the  docu¬ 
ments  requested,  as  required  by  said  sec¬ 
tion  and  has  not  shown  go(xl  cause  for 
such  failure.  I  find  thaL  an  order  deny¬ 
ing  export  privileges  to  said  req^ondent 
for  an  Indefinite  period  is  reasonably 
necessary  to  protect  the  public  Interest 
and  to  achieve  effective  enforcement  of 
the  Export  Control  Act  of  1949. 

Accordingly,  it  is  hereby  ordered: 

I.  All  outstanding  validated  export 
licenses  In  which  respondent  appears  or 
participates  In  any  manner  or  capacity 
are  hereby  revoked  and  shall  be  returned 
forthwith  to  the  Bureau  of  International 
C^oaunerce  for  cancellation. 

n.  The  respondent,  his  representa¬ 
tives.  agents,  and  employees  hereby  are 
denied  all  privileges  of  participating,  di¬ 
rectly  or  indirectly,  in  any  manner  or 
capacity,  in  any  transaction  involving 
commo^ties  or  technical  data  exported 
from  the  United  States  In  whole  or  in 
part,  or  to  be  exported,  or  which  are 
otherwise  subject  to  the  Export  Regula¬ 
tions.  Without  limitation  of  the  gen¬ 
erality  of  the  foregoing,  pskrtldpatlon 
prohibited  in  any  such  transaction, 
either  In  ,the  United  States  or  abroad, 
shall  include  participation,  directly  or 
indirectly.  In  any  manner  or  capacity: 
(a)  As  a  party  or  as  a  representative  of 
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a  party  to  any  validated  export  license 
application;  (b)  in  the  preparation  or 
filing  of  any  export  license  application 
or  reexportation  authorization,  or  any 
dociiment  to  be  submitted  therewith;  (c) 
in  the  obtaining  or  using  of  any  validated 
or  general  export  license  or  other  export 
control  document;  (d)  in  the  ccursring 
on  of  negotiations  with  respect  to.  or  in 
the  receiving,  ordering,  bu^ng,  selling, 
delivering,  storing,  using,  or  disposing  of 
any  commodities  or  technical  data  in 
whole  or  in  part  exported  or  to  be  ex¬ 
ported  from  the  United  States;  and  (e) 
in  the  financing,  forwarding,  transport¬ 
ing,  or  other  servicing  of  such  commodi¬ 
ties  or  technical  data. 

III.  Such  denial  of  export  privileges 
shall  extend  not  only  to  the  re^ndent, 
but  also  to  his  agents,  employees,  and 
partners,  and  to  any  person,  firm,  cor¬ 
poration,  or  business  organization  with 
which  the  respondent  now  or  hereafter 
may  be  related  by  afiUiation,  ownership, 
control,  position  of  responsibility,  or 
other  connection  in  the  conduct  of  trade 
or  services  connected  therewith. 

rv.  This  order  shall  remain  in  effect 
until  the  respondent  provides  respon¬ 
sive  answers,  written  information  and 
documents  in  re^Mnse  to  the  interroga¬ 
tories  heretofore  served  upon  him  or 
gives  adequate  reasons  for  failure  to  do 
so,  except  insofar  as  this  order  may  be- 
amended  or  modified  hereafter  in  accord¬ 
ance  with  the  Export  Regulations. 

V.  No  person,  firm,  corporation,  part¬ 
nership  or  other  busine^  organization, 
whether  In  the  United  States  or  else¬ 
where,  without  prior  disclosure  to  and 
specific  authorization  from  the  Bureau 
of  International  Commerce,  shall  do  any 
of  the  following  acts,  directly  or  in¬ 
directly,  or  carry  on  negotiations  with  re¬ 
spect  thereto,  in  any  manner  or  capacity, 
on  behalf  of  or  in  smy  association  with 
the  resix)ndent  or  any  related  party,  or 
whereby  the  respondent  or  related  party 
may  obtain  any  benefit  therefrom  or 
have  any  interest  or  participation  there¬ 
in,  directly  or  indirectly:  (a)  Apply  for, 
obtain,  transfer,  or  use  any  license. 
Shipper’s  Export  Declaration,  bill  of 
lading,  or  other  export  control  document 
relating  to  any  exportation,  reexporta¬ 
tion,  transshipment,  or  diversion  of  any 
commodity  or  technical  data  exported 
or  to  be  exported  from  the  United  States, 
by,  to,  or  for  any  such  respondent  or  re¬ 
lated  party  denied  export  privileges;  or 
(b)  order,  buy,  receive,  use.  sell,  deliver, 
store,  dispose  of,  forward,  transport,  fi¬ 
nance,  or  otherwise  service  or  partici¬ 
pate  in  any  exportation,  reexportation, 
transshipment,  or  diversion  of  any  com¬ 
modity  or  technical  data  exported  or  to 
be  exported  from  the  United  States. 

VI.  A  copy  of  this  order  shall  be  served 
on  respondent. 

vn.  In  accordance  with  the  provisions 
of  S  382.15  of  the  Export  Regulations,  the 
resix>ndent  may  move  at  any  time  to 
vacate  or  modify  this  Indefinite  Denial 
Order  by  filing  with  the  Compliance 
Commissioner,  Bureau  of  Intematicmal 
Commerce,  U.S.  Department  of  Com¬ 
merce,  Washington,  D.C.,  20230,  an  ap¬ 


propriate  motion  for  relief,  supported 
by  substantial  evidence,  and  may  also 
request  an  oral  hearing  thereon,  which, 
if  requested  shall  be  held  before  the  Com¬ 
pliance  Commissioner,  at  Washington, 
D.C.,  at  the  earliest  convenient  date. 

This  order  shall  become  effective  May 
31,  1966. 

Dated:  May  24, 1966. 

Ratter  H.  Meyer, 

Director.  Office  of  Export  Control. 

(F.R.  Doc.  66-6034;  Filed,  June  1,  1666; 
8:48  am.] 


ATOMIC  ENERGY  COMMISSION 

STATE  OF  ALABAMA 

Proposed  Agreement  for  Assumption 

of  Certain  AEC  Regulatory  Authority 

Notice  is  hereby  given  that  the  U.S. 
Atomic  Energy  Commission  is  publish¬ 
ing  for  public  comment,  prior  to  action 
thereon,  a  proposed  agreement  received 
from  the  Governor  of  the  State  of  Ala¬ 
bama  for  the  assumption  of  certain  of 
the  Commission’s  r^:ulatory  authority 
pursuant  to  section  274  of  the  Atomic 
Energy  Act  of  1954,  as  amended. 

A  resume,  prepared  by  the  State  of 
Alabama  smd  summarizing  the  State’s 
proposed  program,  was  also  submitted  to 
the  Commission  and  is  set  forth  below  as 
an  appendix  to  this  notice.  A  cc^y  of 
the  program,  including;  proposed  Ala¬ 
bama  regulations,  is  available  for  public 
inspection  in  the  Commission’s  Public 
Document  Room,  1717  H  Street  NW., 
Washington,  D.C.,  or  may  be  obtained  by 
writing  to  the  Director,  Division  of  State 
and  Licensee  Relations,  U.S.  Atomic 
Energy  Commission,  Washingtmi.  D.C., 
20545.  All  interested  persons  desiring  to 
submit  comments  and  suggestions  for  the 
consideration  of  the  Commission  in  con¬ 
nection  with  the  proposed  agreement 
should  send  them,  in  triplicate,  to  the 
Secretary,  U.S.  Atomic  Energy  Commis¬ 
sion,  Washington,  D.C.,  20545,  within  30 
days  after  initial  publication  in  the 
Federal  Register. 

Exemptions  from  the  Commission’s 
regulatory  authority  which  would  im¬ 
plement  this  proposed  agreement,  as  well 
as  other  agreements  which  may  be  en¬ 
tered  into  imder  section  274  of  the 
Atomic  Energy  Act.  as  amended,  were 
published  as  Part  150  of  the  Commis¬ 
sion’s  regulations  in  Federal  Register 
issuances  of  February  14,  1962,  27  FJl. 
1351;  April  3. 1965, 30  F.R.  4352;  Septem¬ 
ber  22. 1965, 30  FR.  12069;  and  March  19. 
1966, 31  F.R.  4668.  In  reviewing  this  pro¬ 
posed  agreement,  interested  persons 
should  also  ccmslder  the  aforementioned 
exemptions. 

Dated  at  Washington,  D.C.,  this  27th 
day  of  May  1966. 

For  the  Atomic  Energy  Commission. 

W.  B.  McCool, 
Secretary. 


PioposB)  Agxkkment  Between  the  UB. 
Atomic  Knebot  Commission  and  the  State 
or  Alabama  roB  Disoontindance  or  Cer¬ 
tain  Commission  Reoulatort  Authorttt 

AND  RESPONSIStLITT  WITHIN  THE  STATE 
POBSUANT  TO  SECTION  274  OF  THE  ATOMIC 
Enebgt  Act  or  1954,  as  Amended 

Whereas,  the  UB.  Atomic  Energy  Commis¬ 
sion  (hereinafter  referred  to  as  the  Commis¬ 
sion)  Is  authorized  under  section  274  of  the 
Atomic  Knergy  Act  of  1654,  as  amended 
(hereinafter  referred  to  as  the  Act)  to  enter 
into  agreements  with  the  Oovemor  of  any 
State  providing  for  discontinuance  of  the 
regulatory  authority  of  the  Commission  with. 
In  the  State  under  chapters  6,  7,  and  8  and 
section  161  of  the  Act  with  respect  to  by¬ 
product  materials,  soiirce  materials,  and 
special  nuclear  materials  In  quantities  not 
sufficient  to  form  a  critical  mass;  and 
Whereas,  the  Oovernor  of  the  State  of 
Alabama  Is  authorized  under  Act  Number 
582,  Regular  Session,  1963,  to  enter  Into  this 
Agreement  with  the  Commission;  and 
Whereas,  the  Oovernor  of  the  State  of 
Alabama  certified  on  AprU  25,  1966,  that  the 
State  of  Alabama  (hereinafter  referred  to  as 
the  State)  has  a  program  for  the  control  of 
radiation  hazards  adequate  to  protect  the 
public  health  and  safety  with  respect  to  the 
materials  within  the  State  covered  by  this 
Agreement,  and  that  the  State  desires  to 
assume  regulatory  responsibility  for  such 
materials;  and 

Whereas,  the  Commission  found  on _ 

that  the  program  of  the  State  for  the  regu- 
latlon  of  the  materials  covered  by  this  Agree¬ 
ment  Is  compatible  with  the  Commission’s 
program  for  the  regulation  of  such  materials 
and  Is  adequate  to  protect  the  public  health 
and  safety;  and 

Whereas,  the  State  and  the  Commission 
recognize  the  desirability  and  Importance  of 
cooperation  between  the  Commission  and  the 
State  in  the  formulation  of  standards  for 
protection  against  hazards  of  radiation  and 
In  assuring  that  State  and  Commission  pro¬ 
grams  for  protection  against  hazards  of 
radiation  will  be  coordinated  and  compatible; 
and 

Whereas,  the  Commission  and  the  State 
recognize  the  deelrablllty  of  reciprocal  recog¬ 
nition  of  licensee  and  exemption  from  licens¬ 
ing  of  those  materials  subject  to  this 
Agreement;  and 

Whereas,  this  agreement  Is  entered  Into 
pursuant  to  the  provisions  of  the  Atomic 
Energy  Act  of  1954,  as  amended; 

Now,  therefore,  it  Is  hereby  agreed  between 
the  Commission  and  the  Oovemor  of  the 
State,  acting  In  behalf  of  the  State,  as 
follows: 

Abticle  I.  Subject  to  the  exceptions  pro¬ 
vided  In  Articles  n,  in,  and  IV,  the  Com¬ 
mission  shall  discontinue,  as  of  the  effec¬ 
tive  date  of  this  Agreement,  the  regulatory 
authority  the  Commission  In  the  State 
under  chapters  6,  7,  and  8,  and  section  161 
of  the  Act  with  respect  to  the  following 
materials: 

A.  Byproduct  materials; 

B.  Source  materials;  and 

C.  Special  nuclear  materials  In  quantities 
not  sufficient  to  form  a  critical  mass. 

Abt.  n.  This  Agreement  does  not  pro¬ 
vide  for  discontinuance  of  any  authority 
and  the  Commission  shall  retain  authority 
and  responsibility  with  respect  to  regulation 
of: 

A.  The  construction  and  operation  of  any 
production  or  utilization  facility; 

B.  The  export  frenn  or  Import  into  the 
United  States  of  byproduct,  source,  or  spe¬ 
cial  nuclear  material,  or  of  any  production 
CH*  utilization  facility; 

C.  The  disposal  Into  the  ocean  ot  sea  of 
byproduct,  source,  or  special  nuclear  waste 
materials  as  defined  In  regulations  or  orders 
of  the  Commission; 
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D.  The  dlepoe&l  of  such  other  byproduct, 
source,  or  special  nuclear  material  as  the 
Commission  from  time  to  time  determines  by 
regulation  or  order  should,  because  of  the 
hazards  w  potential  hazards  thereof,  not 
be  so  disposed  of  without  a  license  from  the 
Commission. 

AST.  m.  Notwithstanding  this  Agree¬ 
ment,  the  Commission  may  from  time  to  time 
by  rule,  regulation,  or  order,  require  that 
the  manufacturer,  processor,  or  producer  of 
any  equipment,  device,  commodity,  or  other 
product  containing  source,  byproduct,  or 
special  nuclear  material  shall  not  transfer 
possession  or  control  of  such  product  except 
pursuant  to  a  license  or  an  exemption  from 
licensing  Issued  by  the  Commission. 

AST.  IV.  This  Agreement  shall  not  affect 
the  authOTlty  of  the  Commission  under  sub¬ 
section  101  b.  or  1.  of  the  Act  to  Issue  rules, 
regulations,  or  orders  to  protect  the  common 
defense  and  security,  to  protect  restricted 
data  or  to  guard  against  the  loss  or  diversion 
of  special  nuclear  material. 

AST.  V.  The  OcMnmlsslon  will  use  Its  best 
efforts  to  cooperate  with  the  State  and  other 
agreement  states  In  the  formulatlcm  of  stand¬ 
ards  and  regulatory  programs  of  the  State 
and  the  Commission  tor  protection  against 
hazards  of  radiation  and  to  assure  that  State 
and.  Conunlsslon  programs  for  protection 
against  hazards  of  radiation  will  be  coordi¬ 
nated  and  compatible.  The  State  will  use 
Its  beet  efforts  to  cooperate  with  the  Com¬ 
mission  and  other  agreement  States  In  the 
formulation  of  standards  and  regulatory  pro¬ 
grams  of  the  State  and  the  Conunlsslon  for 
protection  against  hazards  of  radiation  and 
to  assiue  that  the  State's  program  will  con¬ 
tinue  to  be  compatible  with  the  program  of 
the  Commission  for  the  regulation  of  like 
materials.  The  State  and  the  Commission 
will  use  their  best  efforts  to  keep  each  other 
Informed  of  proposed  changes  In  their  re¬ 
spective  rules  and  regulations  and  licensing. 
Inspection  and  enforcement  policies  and 
criteria,  and  to  obtain  the  comments  and 
assistance  of  the  other  party  thereon. 

Abt.  VI.  The  Commission  and  the  State 
agree  that  It  Is  desirable  to  luuvlde  for  re¬ 
ciprocal  .recognition  of  licenses  for  the  ma¬ 
terials  listed  In  Article  I  licensed  by  the 
other  pctrty  or  by  any  agreement  State.  Ac¬ 
cordingly,  the  Commission  and  the  State 
agree  to  use  their  best  efforts  to  develop  ap¬ 
propriate  rules,  regulations,  and  proceduree 
by  which  such  reciprocity  will  be  accorded. 

Abt.  Vn.  The  Commission,  upon  Its  own 
Initiative  after  reasonable  notice  and  op¬ 
portunity  for  hearing  to  the  State,  or  upon 
request  of  the  Governor  of  the  State,  may 
terminate  or  suspend  this  Agreement  and 
reassert  the  licensing  and  regulatory  au¬ 
thority  vested  In  It  under  the  Act  If  the 
Commission  finds  that  such  termination  or 
suspension  Is  required  to  protect  the  public 
health  and  safety. 

Abt.  vm.  This  Agreement  shall  become 
effective  on  October  1,  1968,  and  shall  re¬ 
main  In  effect  unless,  and  until  such  time  as 
it  Is  terminated  pursuant  to  Article  vn. 

Done  at  Montgmnery,  State  of  Alabama,  in 
triplicate,  this  day  of _ _ 

For  the  United  States  Atomic  Energy  Oom- 
misslon. 


For  the  Staite  of  Alabama. 

Qsomx  O.  Waixacb, 

Oovemor. 


PoLicm  AND  PaocxDUBxs  roa  thx  Contxol 
or  Radiation 

roBxwou 

The  1963  Regular  Session  of  the  Legisla¬ 
ture  of  the  State  of  Alabama  enacted  a  Radia¬ 
tion  Control  Law  wrhtch  authorizes  the  Oov- 
emor  of  Alabama  to  enter  Into  an  agreement 
with  the  UJS.  Atomic  Energy  Commission  tor 
the  purpose  of  assiuning  from  the  Commis¬ 
sion  certain  regulatory  functions  for  the  use 
of  byproduct  material,  source  material,  and 
special  nuclear  material  In  quantities  not 
sufficient  to  form  a  critical  mass.  Among 
other  provisions,  the  Radiation  Control  Law 
authorizes  the  State: 

(1)  To  Institute  and  maintain  a  regulatory 
program  for  all  sources  of  Ionizing  radiation 
so  as  to  provide  for  (a)  compatibility  with 
the  standards  and  regulatory  programs  of  the 
Federal  Oovenunent,  (b)  a  single,  effective 
system  of  regulation  wdthln  the  State,  and 
(c)  a  system  consonant  Insofar  as  possible 
with  those  of  other  states;  and 

(2)  TO  Institute  and  maintain  a  program 
to  permit  development  and  utilization  of 
sources  of  ionizing  radiation  for  peaceful 
purposes  consistent  with  the  health  and 
safety  of  the  public. 

Act  582,  Regular  Session,  1963,  establishes 
the  State  Board  of  Health  as  the  state  radia¬ 
tion  control  agency  for  regulating,  licensing, 
and  inspecting  sources  and  uses  of  radio¬ 
active  materials  including  radliun  and  ac¬ 
celerator  produced  Isotopes,  and  machines 
and  devices  producing  Ionizing  radiation.  A 
Radiation  Advisory  Board  of  Health  consist¬ 
ing  of  nine  members  appointed  by  the  Gov¬ 
ernor  was  established  under  the  provisions 
of  this  Act  to  advise  the  State  Board  of 
Health  In  carrying  out  the  provisions  of  the 
law. 

In  this  narrative  a  chronology  outlining 
the  development  of  the  present  system  of  ra¬ 
diation  protection  and  control  In  Alabama 
will  be  presented  along  with  plans,  practices, 
and  policies  which  will  be  undertaken  by  the 
Agency. 

History.  The  Alabama  State  Department 
of  Public  Health  became  Initially  Involved  in 
limited  control  and  study  of  the  uses  of 
Ionizing  radiation  In  1953  when  the  Bureau 
of  Sanitation  made  a  study  of  fluoroscopic 
shoe  fitting  machines  In  Alabama.  The  pos¬ 
session  or  use  of  these  machines  Is  now 
prohibited  by  regulations  adopted  by  the 
State  sioard  of  Health. 

In  1957,  the  State  of  Alabama,  Water  Im¬ 
provement  Commission,  which  is  housed 
within  the  Alabama  State  Department  of 
Public  Health,  became  Interested  In  the  levels 
of  radioactivity  In  the  streams  of  the  State. 
Accordingly,  plans  were  made,  equipment 
purchased,  and  stream  sampling  stations  were 
established  throughout  the  State.  During 
the  summer  of  1958,  samples  were  collected 
from  these  sampling  stations  and  analyzed 
for  gross  alpha  and  beta  activity.  This  ac¬ 
tivity  has  continued  since  that  time.  In 
1964,  this  activity  was  taken  over  and  ex¬ 
panded  by  the  newly  formed  Division  of 
Radiological  Health — an  organizational  di¬ 
vision  of  the  Bureau  of  Sanitation. 

In  1963,  a  physical  survey  was  conducted 
at  all  known  dental  X-ray  units  In- the  State; 
and,  when  necessary,  filtration  and  colUma- 
tlon  were  added  to  bring  them  Into  com¬ 
pliance  zdth  the  recommendations  of  the 
American  Academy  of  Oral  Roentgenology, 
A  total  of  945  dental  X-ray  units  were  sur¬ 
veyed.  Currently,  all  dental  X-ray  units 
which  are  registered  with  the  Agency  are  In 
compliance  with  the  recommendations  for 
nitration  and  colllmatlon  of  the  American 
Academy  of  Oral  Roentgenology. 


The  Jefferson  County  Board  of  Health  or¬ 
ganized  a  radiological  health  program  In  1962 
and  Initiated  a  physical  survey  of  all  medi¬ 
cal  X-ray  units  during  the  same  year.  Since 
this  time,  a  program  has  been  In  progress 
to  bring  all  of  the  medical  X-ray  units  in 
Jefferson  County  Into  cinnpliance  with  the 
recranmendatlons  contained  In  National  Bu¬ 
reau  of  Standards  HandlxxA  76.  Presently, 
over  98  percent  of  the  340  units  In  Jefferson 
County  are  In  compliance  with  these  recom¬ 
mendations. 

In  1964,  all  X-ray  units  In  the  State  were 
registered.  Units  were  located  by  letters  to 
all  members  of  the  healing  arts  profession 
listed  In  the  roster  of  the  Medical  Association 
of  the  State  of  Alabama  and  to  selected  In¬ 
dustries  as  shown  In  the  Directory  of  Indus¬ 
tries  published  by  the  Alabanu  State  Cham¬ 
ber  of  Commerce.  Following  registration, 
the  Division  of  Radiological  Health  per¬ 
formed  a  physical  survey  of  the  medical  X- 
ray  units  In  Alabama,  except  those  In  Jeffer¬ 
son  County  which  had  been  previously  sur¬ 
veyed.  A  total  of  828  radiographic  and  439 
fluoroscopic  units  were  Inspected.  Letters 
were  written  to  the  owners  of  deficient  units 
requesting  that  the  deflclencles  noted  In  the 
survey  be  corrected.  On  May  19,  1965,  the 
State  Board  of  Health  adopted  rules  and 
regulations  governing  the  use  of  X-rays  In 
the  healing  arts. 

A  radium  leak  testing  program  was  con¬ 
ducted  Jointly  by  personnel  of  the  Alabama 
State  Department  of  Public  Health  and  the 
Jefferson  County  Board  of  Health  In  Jeffer¬ 
son  County  during  1964. '  This  program  re¬ 
vealed  that  4  of  the  10  radium  facilities 
In  Jefferson  County  had  leaking  or  contami¬ 
nated  sources.  The  following  year  personnel 
of  the  Alabama  State  Department  of  Public 
Health  extended  this  leak  testing  program  to 
all  counties  In  the  State.  Of  the  additional 
30  facilities,  a  total  of  13  were  found  to  have 
leaking  or  contaminated  sources  of  radium. 
All  owners  of  leaking  or  contaminated  sources 
of  radium  voluntarily  disposed  of  the  leaking 
radium  or  had  It  reencapsulated. 

Shortly  after  Its  establishment  In  1963,  the 
Division  of  Radiological  Health  became  In¬ 
terested  In  Project  Dribble.  This  project 
was  a  Joint  undertaking  of  the  UB.  Depart¬ 
ment  of  Defense  and  the  UB.  Atomic  Energy 
Commission  In  which  a  6<  klloton  nuclear  de¬ 
vice  was  detonated  In  a  salt  dome  located 
necur  Hattleebiug,  Miss.  The  Division 
was  concerned  with  the  possibility  that  the 
detonation  might  vent  and  thus  spread  radio¬ 
active  fallout  In  Alabama.  Although  the 
UB.  Public  Health  Service  was  responsible 
for  off-site  monitoring  during  this  project, 
the  Division  of  Radiological  Health  estab¬ 
lished  a  sampling  program  to  determine  the 
quantity  of  radioactive  materials  present  In 
the  air.  In  milk  from  samples  collected 
throughout  the  State,  and  in  the  streams 
of  the  State  both  prior  to  and  following  the 
detonation.  No  venting  occurred  following 
the  detonation  but  valuable  experience  was 
gained  by  labOTatory  personnel. 

Members  of  the  staff  of  the  Alabama  State 
Department  of  Public  Health  have  accom¬ 
panied  members  of  the  AEG  staff  on  their  In¬ 
spections  of  licensees  within  the  State  for 
many  years.  Within  the  last  3  years, 
Alabama  personnel  have  accompanied  AEG 
Inspectors  on  81  percent  of  the  Inspections 
within  the  State.  During  this  period  they 
have  become  familiar  with  the  Inspection  of 
licensees  of  radioactive  materials.  Also  dur¬ 
ing  this  period,  staff  members  have  accom¬ 
panied  AEG  personnel  on  Investigations  of 
Incidents  Involving  radioactive  materials  In 
Alabama.  Further  experience  eras  gained 
when  on  several  occasions  staff  members 
were  requested  to  locate  lost  radium  needles. 
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Program  description.  The  State  Board  of 
Health  was  designated  by  Act  582,  Regular 
Session,  1963,  as  the  State  Radiation  Con¬ 
trol  Agency  in  Alabama  and  has  the  authority 
for  regulating,  licensing,  and  inspecting 
sources  and  uses  of  radioactive  materials  and 
machines  and  devices  producing  ionizing 
radiation.  The  radiation  control  program 
will  be  carried  out  by  the  Division  of  Radio¬ 
logical  Health — an  organizational  division  of 
the  Bureau  of  Sanitation.  Through  an  un¬ 
derstanding  with  the  Agency,  medical  X-ray 
registration  and  lmq>ectlon  activities  may  be 
conducted  at  the  county  level;  however, 
licensing  and  inspection  of  radioactive  ma¬ 
terials  will  be  conducted  exclusively  by  the 
Agency. 

The  Agency  is  req>onslble  for  responding  to 
emergency  situations  and  is  adequately 
staffed  with  qualified  personnel.  Emergency 
supplies  and  equipment  to  carry  out  this 
reEponslbllity  are  available.  Communica¬ 
tions  within  the  Agency  and  with  county 
health  departments  have  been  established. 
Arrangements  will  be  made  with  the  State 
Highway  Patrol  to  provide  prompt  notifica¬ 
tion  of  any  transpcH-tatlon  accident  involv¬ 
ing  radioactive  materials. 

Licensing  and  registration.  The  radiation 
control  program  of  the  State  of  Alabama 
will  regulate  all  sources  of  ionizing  radlatlcm 
including  radium,  accelerator-produced  nu¬ 
clides  in  non-exempt  quantities,  and 
machine-produced  radiation  such  as  medi¬ 
cal  and  dental  X-ray  units.  All  X-ray  units 
have  been  registered  with  the  Agency.  Spe¬ 
cific  licenses  will  be  Issued  to  authorize  the 
possession  and  use  of  radioactive  materials, 
including  radium  and  accelerator-produced 
nuclides,  in  quantities  not  exempted  or  gen¬ 
erally  licensed  by  the  Agency.  Criteria  for 
the  possession  of  byproduct,  source,  and 
special  nuclear  materials  will  be  compatible 
with  those  established  by  the  XJS.  Atomic 
Energy  Commission. 

The  licensing  program  will  be  essentially 
the  same  as  that  presently  used  by  the  U.S. 
Atomic  Energy  Commission.  The  Agency 
will  utilize  applicable  criteria  contained  in 
Atomic  Energy  Commission  publications  as 
general  guides  in  the  evaluation  of  license 
applications.  The  director  and  assistant 
director  of  the  Division  of  Radiological 
Health  will  evaluate  all  license  applications. 
Other  individuals  will  assist  in  this  function 
as  they  acquire  competence  through  experi¬ 
ence  and  training.  Prelicensing  visits  will 
be  made  when  determined  necesasry.  For 
routine  applications,  both  medical  and  non- 
medical,  the  State  Health  Officer  will  issue 
specific  licenses  on  behalf  of  the  State  Board 
of  Health. 

A  Medical  Advisory  Committee  will  advise 
the  State  Board  of  Health  through  the  State 
Health  Officer  on  nonroutine  medical  uses  of 
radioactive  materials.  This  Committee  cur¬ 
rently  consists  of  four  radiologists  and  an 
internist  who  are  experienced  in  the  medical 
use  ot  radioisotopes. 

Inspections.  Staff  personnel  will  conduct 
Inspections  of  licensees  and  registrants  to 
determine  compliance  with  regulations 
promulgated  by  the  Agency  and  to  determine 
the  adequacy  of  the  radiation  protection  pro¬ 
gram.  Inspections  vdH  l>e  performed  under 
the  supervision  of  the  assistant  director  of 
the  Division  of  Radiological  Health.  A  radia¬ 


tion  physicist  and  two  radiation  specialists 
will  perform  inspections  of  radiation  produc¬ 
ing  machines.  Three  radiation  physicists 
assigned  to  the  radioactive  materials  program 
will  perform  all  materials  inspections.  In¬ 
spection  personnel  are  qualified  by  training 
in  the  field  of  radiolo^cal  health  to  per¬ 
form  these  inspections.  Materials  inspec¬ 
tions  will  be  compatible  with  those  now  per¬ 
formed  by  the  Division  of  Compliance  of 
the  U.S.  Atomic  Energy  Commission. 

Staff  members  will  be  kept  current  on  de¬ 
velopments  in  the  field  of  radioactive  mate¬ 
rials  by  continued  training  in  appropriate 
courses  conducted  by  the  USAEC  and  USPHS. 
The  following  frequency  for  the  inspection 
of  licensees  in  Alabama  is  proposed  but  may 
be  either  increased  or  decreased  depending 
upon  individual  circumstances  and  the  ex¬ 
perience  of  the  Agency. 

Industrial  radiographers— once  each  6 
months. 

Operations  Involving  waste  disposal — once 
each  6  months. 

Academic— once  each  12  months. 

Medical  and  hospital — once  each  12 
months. 

Other  categories— depending  on  the  haz¬ 
ards  associated  with  the  program. 

It  is  anticipated  that  all  specific  licensees 
will  be  inspected  at  least  once  each  calendar 
year.  The  inspections  may  be  announced  or 
unannounced,  except  prelicensing  evalua¬ 
tions  will  be  scheduled. 

Before  the  termination  of  each  Inspection, 
the  Inspector  will  confer  with  the  licensee 
to  discuss  the  results  of  his  inspection,  pre¬ 
senting  oral  recmnmendatlons  or  suggestions 
if  Indicated.  The  inspector  will  submit  in 
writing  comprehensive  reports  to  the  Director 
of  the  Division  of  Radiological  Health  relat¬ 
ing  facts  and  circumstances  observed  during 
the  Inspection.  The  report  will  enumerate 
violations,  if  any,  and  include  recommenda¬ 
tions.  Recommendations  made  by  field  per¬ 
sonnel  will  be  subject  to  the  critical  review 
of  senior  staff  members  of  the  Division  of 
Radiological  Health.  The  licensee  will  be 
notified  of  the  results  of  the  inspection, 
including  any  indicated  recommendations,  by 
letter  from  the  Agency  as  soon  as  practical. 

Enforcement.  It  during  the  course  of  an 
Inspection  only  minor  items  of  noncom¬ 
pliance  such  as  failure  to  label.  Improper 
signs,  etc.,  are  noted  and  the  licensee  agrees 
to  correct  the  items  of  noncompliance  at  the 
time  of  the  inspection,  these  items  of  non- 
compliance  will  be  reviewed  during  the  course 
of  the  next  inspection. 

If  items  of  noncompliance  of  a  more 
serious  nature  are  found,  the  licensee  will 
be  required  to  ccurect  such  Itraas  within  a 
specified  period  of  time.  The  licensee  will 
be  required  to  inform  the  Agency  in  writing 
within  thirty  days,  or  less  if  specified,  of  the 
corrective  action  taken  and  the  date  the 
corrective  action  was  completed.  Follow-up 
inspections  may  be  conducted  by  the  Agency 
or  the  matter  may  be  reviewed  at  the  next 
regular  inspection  of  the  licensee  to  Insure 
that  adequate  corrective  action  has  been 
accomplished.  In  certain  cases,  items  of 
noncompliance  may  be  enforced  by  adminis¬ 
trative  procedures  such  as  amending  the 
license. 

Under  the  provisions  of  Act  Number  582  of 
the  Alabama  Law,  Regular  Session,  1963,  the 
Agency  has  authority  to  initiate  immediate 


legal  action  against  a  licensee  who  is  in  vio¬ 
lation  of  the  rules  and  regulations  issued 
under  the  provisions  of  this  Act.  If  in  the 
(pinion  of  the  Agency  a  person  la  engaged 
in  or  is  about  to  engage  in  any  act  or  prac¬ 
tice  in  violation  of  the  provisions  of  this 
Act  or  rules  and  regulations  Issued  there¬ 
under,  the  State’s  Attorney  General  at  the 
request  of  the  Agency  may  make  applica¬ 
tion  for  a  court  order  enjoining  such  acts  or 
practices  or  direct  ccunpllance  with  the  rules 
and  regulations  promulgated  under  the  pro¬ 
visions  of  this  Act. 

If  the  Agency  should  determine  that  an 
emergency  exists,  it  has  the  authority  to  im¬ 
pound  or  order  the  Impounding  of  any 
source  of  ionizing  radiation  in  the  possession 
of  any  person  who  is  not  equipped  to  observe 
or  who  falls  to  observe  the  provisions  of  the 
the  Act  or  any  rules  or  regulations  issued 
thereunder. 

It  is  proposed  that  full  legal  measures  will 
be  employed  only  in  those  Instances  where 
there  is  continued  noncompllanoe  after  no¬ 
tice,  willful  negligence  on  the  part  of  the 
licensee,  or  where  a  serious  potential  hazard 
exists.  Provisions  of  the  Act  provide  for  ap¬ 
propriate  punishment  of  any  violations  of 
the  Act  or  rules  and  regulations  promulgated 
under  the  provisions  of  the  Act. 

Act  Number  582  duly  authorizes  represent¬ 
atives  of  the  Agency  to  enter  at  all  reason¬ 
able  times  upon  any  private  or  public  prop¬ 
erty  for  the  purpose  of  determining  whether 
or  not  there  is  compliance  srlth  or  violations 
of  the  provisions  of  this  Act  or  rules  and 
regulations  Issued  thereunder. 

Hearings.  Act  Number  582  provides  for  a 
hearing  on  the  record  upon  the  request  by 
any  person  whose  interest  may  be  affected 
by  the  issuance  or  modification  of  rules  and 
regulations  relating  to  the  control  of  soiuces 
of  ionizing  radiation  or  for  granting  or  sus¬ 
pending,  revoking  or  amending  a  license  or 
for  determining  compliance  with  rules  and 
regulations  of  the  Agency.  Whenever  the 
Agency  finds  that  an  emergency  exists  re¬ 
quiring  immediate  action  to  protect  the  pub¬ 
lic  health  and  safety,  the  Agency  may  with¬ 
out  notice  or  hearing  issue  a  regulation  or 
order  reciting  the  existence  of  such  emer¬ 
gency  and  requiring  that  axich  action  be  taken 
as  is  necessary  to  meet  the  emergency.  Such 
regulation  or  order  shall  become  effective 
immediately.  However,  anyone  aggrieved  by 
such  order  shall  on  application  to  the  Agency 
be  afforded  a  hearing  within  thirty  days.  On 
the  basis  of  such  hearing,  the  emergency 
regulation  or  order  shall  be  continued,  modi¬ 
fied,  or  reveled  within  thirty  days  after  such 
hearing. 

Any  final  mtler  entered  In  any  proceeding 
shall  be  subject  to  judicial  review  by  the 
Circuit  court  of  Montgomery  County  in  the 
manner  prescribed  for  talhng  appeals  from 
orders  of  the  Alabama  Public  Service  Com¬ 
mission  as  provided  In  Code  1960,  HUs  48, 
section  79  and  following. 
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Oboanbatiomal  Chabt 


Three  werics — ^Preebyteiian  Hospital,  X>Ray 
Department.  Pittsburgh. 

Five  weeks — Westlnghouae  Testing  Reactor, 
Health  Physios  Department.  Pittsburgh. 
One  week — ^Radiological  Monitors  Instructor 
Course — PCDA,  Austin,  Texas. 

xxpxxikncb 

Regular  Corps.  U.S.  Public  Health  Service; 
12  years  generalized  public  health  experience 
In  local.  State,  and  Federal  agencies;  2  years. 
Radiation  Control  Program,  Division  of  Oc¬ 
cupational  Health  and  Radiation  Control, 
Texas  State  Department  at  Health;  2  years. 
Division  of  Radiological  Health,  Alabama 
State  Department  of  Health,  experienced  In 
licensing.  Inspection,  and  other  aspects  of 
radiological  health. 

Cxcn.  MxaxrrT  Coax 


Environmental  Survell- 
lanoe  Program 

Auivey  Godwin 
Chemist  II 
Lloyd  Q.  binn,  Jr. 

Cliemlst  II 
Alva  Phillips,  Jr. 
Chemist  I 


Radiological  Health  Section 


Radioactive  Materials 
Program 

John  Noblin 

Radiation  Physicist  I 
Donald  Peak 
Radiation  Physicist  I 
Thomas  U.  Youngblood, 
Jr. 

Radiation  Physicist  I 


PIIE— Public  Health  Engineer. 


Machine  Produced 
Radiation 

Kirksey  Whatley 
Radiation  Physicist  I 
RIchnrd  Harvey 
Radiation  Safety 
Hpecialist  I 
Mickey  Mays 
Radiation  Salety 
Specialist  I 


Air  Pollytion  Control 
SMtion 

CecU  M.  Cork.  PHE  I 
Walter  Scott,  PHE  I 
Charles  Yee,  PHE  I 
Douglas  McKay,  Chemist  I 


Alabama  Radiatioiv  Oontxol  Pxxsonnkl 

The  Division  of  Radiological  Health  Is  an 
existing  organizational  unit  of  the  Bureau 
of  Sanitation,  Alabama  State  Department  of 
Public  Health.  Technical  personnel  engaged 
in  the  existing  programs  of  the  Division  are 
listed  below;  also,  listed  below  are  personnel 
of  the  air  pollution  program  who  will  be  used 
In  radiological  health  In  emergency  and 
unusual  situations  where  additional  person¬ 
nel  are  needed. 

Bureau  of  Ssmltation — Chief.  Arthur  N.  Beck. 
BS.,  M.S. 

Division  of  Radiological  Health — Director,  W. 

T.  Willis,  B.S..  M.S.;  Assistant  Director,  J. 
Edward  Cowan,  BB..  MJ’.H.;  Radiation 
Physicist  I:  Ji^n  Noblin,  B.S.,  Donald  W. 
Peak,  A.B.,  Kirksey  E.  Whatley,  B.8., 
Thomas  H.  Youngblood,  Jr.,  BB.;  Chemist 
H:  Aubrey  V.  Gkxlwln,  B.S.,  Lloyd  Q.  Linn, 
Jr.,  BB.;  Chemist  I,  Alva  Phillips,  B.S.; 
Radiation  Safety  Specialist:  Richard  B. 
Harvey,  R.  X-Ray  Technician,  Mickey  T. 
Mays.'R.  X-Ray  Technician. 

Air  Pollution  Program — Director,  W.  T.  Willis, 
B.S.,  M.S.;  Public  Health  Engineer  I: 
Charles  Yee,  B.S.,  CecU  M.  Cork,  B.S..  Wal¬ 
ter  E.  Scott,  B.S.;  Chemist  I,  Douglas  Mc¬ 
Kay.  BS. 

Education  and  Experience  of  staff  mem¬ 
bers; 

WnxiAM  Thomas  Wnxis 

KOTTCATION  AND  TKAINING 

B.S.  Civil  Engineering,  Alabama  Polytechnic 
Institute,  1948. 

8.M.  Sanitary  Engineering,  Harvard  Univer¬ 
sity,  1952. 

U. s.  Public  Health  Service  Courses: 

One  week — Detection  and  Centred  of  Radio¬ 
active  Pollutants  In  Water. 

Two  weeks — Sanitary  Engineering  Aspects  of 
Nuclear  Energy  Course. 

Two  weeks — Basic  Radiological  Health 
Course. 

One  week — Medical  X-Ray  Protection  Cotirse. 
Two  weeks — Occupational  Radiation  Protec¬ 
tion. 

One  week — Engineering  Management  of 
Radiation  Accidents. 

One  week— ClvU  Defense  Training  Course  for 
Rood  and  Drug  Officials. 


Two  weeks — Reactor  Safety  and  Hazards 
Evaluation. 

One  we^ — Community  Air  Pollution. 

One  week — Measurement  of  Airborne  Radio¬ 
activity. 

One  week — Elements  of  Air  Quality  Manage¬ 
ment.  / 

One  week — Control  of  Particulate  Emissions. 
One  week — Control  of  Osseous  Emissions. 

One  week — Meteorological  Aspects  of  Air  Pol¬ 
lution. 

Atomic  Energy  Commission  Courses: 
Three  weeks — Orientation  Course  In  AEC 
Regulatory  Practices  and  Procedures, 
Bethesda. 

KXPniKNCK 

Seventeen  years  total  experience  In  Sani¬ 
tary  Engineering,  Alabama  State  Depart¬ 
ment  of  Public  Health.  Fifteen  years  In 
stream  pollution  control.  Two  years  as  Di¬ 
rector  of  Division  of  Radiological  Health, 
responsibilities  for  directing  and  adminis¬ 
trating  a  comprehensive  program  In  radia¬ 
tion  control  Involving  the  medical  and  In¬ 
dustrial  x-ray  Held,  radioactive  materials 
regulatory  program,  envlromnental  amvell- 
lance  and  the  environmental  health  labora¬ 
tory. 

Jambs  Edwako  Cowan 

XOOCATION  AND  TECHNICAL  TXAININO 

B.A.,  Science,  Western  Carolina  College,  1949, 
MB.  P.H.,  Sanitary  Science,  University  of 
North  Carolina,  1950. 

M.P.H.,  Radiation  Health,  University  of 
Pittsburgh,  1961. 

U.S.  Public  Health  Service  Courses: 

Two  weeks — Basic  Radiological  Health. 

Two  weeks— Reactor  Safety  and  Hazards 
Evaluation. 

Two  weeks — Radionuclide  Protection. 

One  week — Medical  X-Ray  Protection. 

One  week — Management  of  Nuclear  Emer¬ 
gencies. 

Two  weeks — Medical  Aqiects  of  Radl<4oglcal 
Health. 

One  week — Radium  Hazards  and  Ccmtiol. 

Atomic  Energy  Commission  Courses: 

Two  weeks — Orientation  Course  In  ABC  Reg¬ 
ulatory  Practices  and  Procedures,  Be- 
tbeeda. 

One  week — Dose  and  Dosimetric  Determina¬ 
tions,  AML,  Chicago. 

Other  Training: 


XOUCATION  AND  TBCHNICAL  TXAININO 

B.S.,  ClvU  Engineering,  Auburn  University, 
1964. 

UB.  Public  Health  Service  Courses: 

One  week — Community  Air  PcUlutlcm. 

One  week — Elements  of  Air  Quality  Manage¬ 
ment. 

One  week — Control  of  Particulate  Emissions. 
One  week — Source  Sampling  for  Atmospheric 
Survey. 

One  wetik. — Combustion  Evaluation — Sources 
and  Control  Devices. 

One  week — Design  of  Air  Pollutant  Sampling 
Trains. 

Two  weeks — ^Atmospheric  Survey. 

One  week — Control  of  Oaseoiu  Emissions. 

KXPBXIXNCX 

One  year.  Public  Health  Engineer  I,  Divi¬ 
sion  of  RadliHoglcal  Health.  Alabama  State 
Department  of  Public  Health.  Has  accom¬ 
panied  Radiation  Physicists  on  radium  sur¬ 
veys. 

Aubkbt  V.  Godwin 

KDT7CATION  AND  TBCHNICAL  TXAININO 

A. A.,  Chemistry,  Southwest  Mississippi  Jun¬ 
ior  C(Ulege,  1958. 

B. A..  Chemistry,  University  of  Mississippi, 
1961. 

Educational  Leave,  Mr.  Godwin  is  presently 
on  educational  leave  attending  the  Uni¬ 
versity  of  Michigan  where  he  will  receive 
an  MPH  degree  In  1966. 

'  UB.  Public  Health  Service  Courses: 

Two  weeks — Basic  Radiological  Health. 

Two  weeks — Occupational  Radiation  Protec¬ 
tion. 

Two  weeks — Radionuclide  Analysis  by  Gam¬ 
ma  Spectroscopy. 

Two  weeks — Radiochemical  Analysis  and  In¬ 
strumentation,  On-the-jOb  training. 
Southeastern  Radiological  Health  Labora¬ 
tory,  Montgomery. 

Other  Training: 

Two  weeks — C.B.R.  Refresher  Course,  Fort 
McClellan. 

One  week — Civil  Defense  for  Food  and  Drug 
Officials,  Montgomery. 

BXPBUXNCB 

Two  and  one-half  years  experience  as 
Chemist,  Water  Quality  Surveillance,  Ala¬ 
bama  State  Department  of  Public  Health; 
Two  years  experience  In  all  aspects  of  radlo- 
chemlstry.  Division  at  Radiological  Health, 
Alabama  State  Department  of  Public  Health. 
Duties  have  Included  broad  experience  In 
chemical  prepcuatlon  of  samples,  and  opera¬ 
tion  of  counting  equipment.  Including  a  400- 
channel  gamma  spectrometer.  For  seven 
months,  served  as  Chief  Chemist  with  re¬ 
sponsibilities  for  the  opmxtlon  of  the  Divi¬ 
sion’s  Environmental  Radiation  Laboratory. 
Concurrently,  S  years  In  CilH.,  Army  Na¬ 
tional  Guard. 
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Richard  E.  Harvet 

IDUCATION  AND  TBCHNICAI.  TRAlNmO 

Registered  X-ray  Technician.  Two  years 
X-ray  technician  course.  Norwood 
Clinic,  Birmingham,  Alabama. 

UB.  Public  Health  Service  Courses: 

Two  weeks — Basic  Radiological  Health. 

One  week — ^Radium  Hazards  and  Control. 

Two  weeks — ^Medical  X-Ray  Protection. 

One  week — Radiological  Health  for  X-Ray 
Technologist. 

XXPI3UXNCK 

Six  months  experience  with  medical  X-ray 
program,  IXvlslon  of  Radiological  Health. 

IjLOtd  O.  Limn,  Jr. 

EDUCATION  AND  TECHNICAL  TRAINING 

BJ3.,  Chemistry,  Birmingham  Southern  Col¬ 
lege.  1963. 

U.S.  Public  Health  Service  Courses: 

Two  weeks — Radionuclide  Analysis  by  Gam¬ 
ma  Spectroscopy. 

Two  weeks — Basic  Radiological  Health. 

One  week — ^Measurement  of  Airborne  Radio¬ 
activity. 

Two  weeks — Analysis  of  Radionuclides  In 
Water. 

Two  weeks — Radiochemical  Analysis  and  In¬ 
strumentation,  On-the-lob  training.  South¬ 
eastern  Radiological  Health  Laboratory, 
Montgomery. 

Two  weeks — Chemical  Analyses  for  Water 
Quality. 

One  week — Pesticide  Residue  Analysis  of 
Foods. 

Other  Training: 

Infrared  Spectroscopy,  ACS  Short  Course 
School,  150th  Annual  ACS  National  Con¬ 
vention,  Atlantic  City. 

RCA  Course  in  Nuclear  Instrumentation. 

One  week — Oas  Chromatography. 

Experience 

One  year,  4  months  experience  as  chemist, 
water  quality  survelllanoe,  Alabama  State 
Department  of  Public  Health.  Two  years 
experience  in  all  aspects  of  radiochemistry. 
Division  of  Radiological  Health,  Alabama 
State  Department  of  Public  Health.  Duties 
have  Included  all  phases  of  sample  prepara¬ 
tion  and  radloanalysls.  Serving  as  Acting 
Chief  Chemist  with  responsibilities  for  the 
operation  of  the  Division’s  Environmental 
Radiation  Laboratory  while  Mr.  Godwin  is  on 
educational  leave. 

Micket  T.  Mats 

roUCATTON  AND  TECHNICAL  TRAINING 

Registered  X-Ray  Technician.  Air  Force 
Medical  Service  School.  Gimter  Air  Force 
Base,  Montgomery,  Alabama. 

UB.  Public  Health  Service  Courses: 

Two  weeks — Basic  Radiological  Health. 

Two  weeks — Medical  X-ray  Protection. 

Expexience 

Four  years  as  X-ray  technician.  Maxwell 
Air  Force  Base,  Montgomery,  Alabama. 

Douglas  L.  McKat 

EDUCATION  AND  TECHNICAL  TRAINING 

BB..  Chemistry,  Florence  State  College,  1966. 

UB.  Public  Health  Service  Courses: 

Two  weeks — Basic  Radiological  Health. 

Two  weeks — Analysis  of  Atmospheric  Or¬ 
ganics. 

Expbience 

Three  months,  chemist,  Jefferson  Coimty 
Health  Department,  Birmingham.  Alabama. 
Three  months,  chemist,  Alabama  State  De¬ 
partment  of  Public  Health,  Montgomery, 
Alabama. 

John  W.  Noblin 

EDUCATION  AND  TECHNICAL  TRAINING 

B.S.,  Mathematics,  Troy  State  College,  1962. 
UB.  Public  Health  Service  Courses: 

RDERAL 


One  week — Radium  Hazards  and  Control. 

Two  weeks — Basic  Radiological  Health. 

Two  weeks— Occupational  Radiation  Protec¬ 
tion. 

Two  weeks— Medical  X-ray  Protection. 

One  week — Measurement  of  Airborne  Radio¬ 
activity. 

One  week — Radionuclide  Analysis  by  Gamma 
Spectroscopy. 

UB.  Atomic  Energy  Commission  Courses: 
Three  weeks — Orientation  Course  in  AEC 
Regulatory  Practices  and  Procedures, 
Bethesda. 

Ten  weeks — Health  Phirslcs,  Institute  of  Nu¬ 
clear  Studies,  Oak  Ridge. 

Other  Training: 

One  week — Radiological  Defense  Officer 
Course. 

EXPERIENCE 

Two  years  experience  as  Radiation  Physi¬ 
cist,  Division  of  Radiological  Health.  Ex¬ 
perienced  in  survey  and  inspection  tech¬ 
niques  of  radioactive  materials.  Planned 
and  conducted  statewide  onsite  survey  of 
all  radium  facilities  in  Alabama. 

Donald  W.  Peak 

EDUCATION  AND  TECHNICAL  TRAINING 

A. B.  in  Physics  and  Mathematics,  Hunting¬ 
don  College. 

One  and  one-half  years  graduate  study.  Nu¬ 
clear  Science,  Auburn  University. 
Educational  Leave,  Mr.  Peak  is  presently  on 
educational  leave  attending  North  Caro¬ 
lina  State  College  where  he  will  receive  an 
M.S.  degree  in  Radiation  Protection  and 
Safety  in  1966. 

UB.  Public  Health  Service  Courses: 

Two  weeks — Basic  Radiological  Health. 

One  week — Radium  Hazards  and  Control. 

Two  weeks — Occupational  Radiation  Protec¬ 
tion. 

Two  weeks — Medical  X-ray  Protection. 

EXPERIENCE 

Ten  months  experience  with  Division  of 
Radiological  Health,  Alabama  State  Depart¬ 
ment  of  Public  Health.  Experience  Includes 
work  in  the  Alabama  state-wide  radium 
survey. 

Alva  Phillips,  Jr. 

EDUCATION  AND  TECHNICAL  TRAINING 

B. S.,  Engineering  Technology,  Troy  State 

College,  1965. 

UB.  Public  Health  Service  Courses: 

Two  weeks — Basic  Radiological  Health. 

Two  weeks — Radionuclide  Analysis  by  Gam¬ 
ma  Spectroscopy. 

EXPERIENCE 

Three  months.  Chemist,  Division  of  Radio¬ 
logical  Health. 

Walter  E.  Soott 

EDUCATION  AND  TECHNICAL  TRAINING 

BB.,  Civil  Engineering,  University  of  Ala¬ 
bama,  1966. 

UB.  Public  Health  Service  Courses: 

Two  weeks — Basic  Radiological  Health. 

One  week — Elements  of  Air  Quality  Manage¬ 
ment. 

One  week — Source  Sampling  for  Atmospheric 
Pollutants. 

One  week — Design  of  Pollutant  Sampling 
Trains. 

EXPERIENCE 

Three  months.  Engineer,  Air  Pollution  Con¬ 
trol  Program. 

Kirkset  E.  Whatlet 

mUCATION  AMD  TECHNICAL  TRAINING 

B.S.,  Mathematics,  Troy  State  college,  1965. 

UB.  Public  Health  Service  Course: 

T’wo  weeks — Basic  Radiological  Health. 
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EXPERIENCE 

Two  months.  Division  of  Radiological 
Health. 

Charles  K.  Tee 

EDUCATION  AND  TECHNICAL  TRAININO 

BB..  Chemical  Engineering,  Auburn  Univer¬ 
sity,  1963. 

UB.  Public  Health  Service  Courses: 

One  week — Meteorological  Aspects  of  Air  Pol¬ 
lution. 

One  week — Elements  of  Air  Quality  Manage¬ 
ment. 

One  Week — Combustion  Elvaluatlon — Sources 
and  Control  Devices. 

One  week — Analysis  of  Atmospheric  Inor¬ 
ganic. 

Two  weeks — Analysis  of  Atmospheric  Or¬ 
ganic. 

EXPERIENCE 

Nine  months  Public  Health  Engineer  I, 
Environmental  Health  LaboratcKy,  Alabama 
State  Department  of  Public  Health. 

Thomas  H.  Youngblood,  Jr. 

EDUCATION  AND  TECHNICAL  TRAINING 

B.S.  in  Science,  Troy  State  College,  1965. 

UB.  Public  Health  Service  Courses: 

Two  weeks — Basic  Radiological  Health. 

Two  weeks — Occupational  Radiation  Protec¬ 
tion. 

Two  weeks — Medical  X-Ray  Protection. 

One  week — Radium  Hazards  and  Control. 

UB.  Atomic  Energy  Commission: 

Ten  weeks — Health  Physics,  Institute  of  Nu¬ 
clear  Studies,  Oak  Ridge. 

EXPERIENCE 

Nine  months.  Division  of  Radiological 
Health,  Alabama  State  Department  of  Public 
Health.  Worked  with  state-wide  radium  sur¬ 
vey  program. 

[FJt.  Doc.  66-6021;  FUed,  June  1.  1966; 
8:46  am.] 


CIVIL  AERONAUTICS  BOARD 

(Docket  No.  16979;  Order  E-23744] 

SOUTHEAST  AIRLINES,  INC. 

Order  Instituting  Investigation  and 
Denying  Exemption 

Adopted  by  the  CAvil  Aeronautics  Board 
at  its  office  in  Washington,  D.C.,  on  the 
26th  day  of  May  1966. 

Application  of  Southeast  Airlines,  Inc., 
Docket  16979;  for  an  exemption  under 
section  416(b)  of  the  Federal  Aviation 
Act  of  1958,  as  amended. 

On  February  14,  1966,  Southeast  Air¬ 
lines,  Inc.  (Southeast) ,  an  air  taxi  opera¬ 
tor,  filed  an  application  for  exemption 
from  section  401  of  the  Act  and  Part  298 
of  the  Board's  Economic  Regulations  in 
order  to  use  one  F-27  aircraft  in  the  air 
transportation  of  persons,  property  and 
mail  between  Miami  and  Key  West  via 
Marathon,  Fla.‘  In  the  alternative. 
Southeast  requests  an  exemption  to  en¬ 
gage  in  certain  activities  with  limited  in¬ 
terstate  aspects  (such  as  advertising, 
through  ticketing,  interline  bookings, 
etc.),  as  well  as  the  transportation  of 
mail  incident  to  <H>eration8  that  appli¬ 
cant  alleges  it  would  -institute  as  an  in- 


*Alr  taxi  operators  are  precluded  by  Part 
296  from  utilizing  In  direct  air  transporta¬ 
tion  aircraft  having  a  mMinmin  gross  certif¬ 
icated  takeoff  weight  In  excess  of  12,500 
pounds. 
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trastate  commercial  operator  utilizing 
large  aircraft. 

In  support  of  Its  application  Southeast 
alleges.  Inter  alia,  that  It  now  provides 
scheduled  air  taxi  operaUcxis  between 
Miami  and  Key  West,  via  Marathon;  that 
National  Airlines.  Inc.  (National) ,  the  air 
carrier  certificate  between  Miami  and 
Key  West,  provides  only  one  mid-day 
round-trip  flight  which  fails  to  meet  the 
trafDc  demands;  and  that  no  air  carrier 
is  certificated  to  serve  Marathon.  South¬ 
east  estimates  that  the  monthly  total  of 
passengers  over  the  Miami-Key  West 
route  Is  6,500;  that  of  this  total  South¬ 
east  carries  approximately  1,500  per 
month,  about  20  percent  of  whom  en¬ 
plane  and  deplane  at  Marathon;  and 
that  Argonaut  Airways  (a  commercial 
operator)  carries  in  excess  of  3,000  pas¬ 
sengers  per  month  over  the  Miami-Key 
West  route.  Southeast  alleges  that  Argo¬ 
naut’s  operations  are  illegal  and  are  hav¬ 
ing  a  serious  adverse  effect  on  the  i4>- 
plicant’s  services;  that  it  has  filed  a 
complaint  with  the  Board’s  Bureau  of 
Enforcement  with  respect  to  Argonaut’s 
services;  and  that  if  Argonaut’s  opera¬ 
tions  are  brought  to  an  end  by  the  Board, 
there  will  continue  to  be  a  need  for  air 
service  to  accommodate  Uie  requirements 
now  being  filled  by  Argonaut. 

No  objections  to  grant  of  this  aiH)!!** 
cation  have  been  filed. 

The  Board  has  carefully  considered 
this  application  and  related  matters  and 
concludes  that  the  request  for  exemp¬ 
tion  should  be  denied.  Heretofore,  au¬ 
thorizations  by  exemption  permitting  air 
taxi  operators  to  perform  convoitlonal 
services  with  large  aircraft  have  been  In 
the  nature  of  experiments  to  test  the 
feasibility  of  such  services.  However, 
the  Board  has  clearly  indicated  that  the 
question  of  extended  need  for  such  serv¬ 
ices  should  be  resolved  only  on  the  basis 
of  a  full  evidentiary  record.*  The  In¬ 
stant  proposal  cannot  be  classified  as 
experimental  or  specialized,  or  as  a  tem¬ 
porary  aiuiliary  to  the  service  of  a  cer¬ 
tificated  carrier.  It  involves  scheduled 
service  with  large,  modem  aircraft  be¬ 
tween  two  well-established  and  substtm- 
tially  populated  communities.  The  route 
has  been  served  regularly  by  a  certifi¬ 
cated  carrier  since  1944,  smd  more  re¬ 
cently  by  other  clsisses  of  csunier  using 
both  large  and  small  equipment.  Thus 
it  is  clear  that  there  is  no  need  for  fur¬ 
ther  experimentation.  On  the  contrary, 
rather  than  innovating  a  service.  South¬ 
east  proposes  to  enter,  on  a  competitive 
basis,  an  established  msirket  served  by 
a  certificated  air  carrier.  Where,  as 
here,  a  proposed  operation  would  consti¬ 
tute  a  service  equivalent  to  that  provided 
by  a  certificated  carrier,  and  would  In¬ 
volve  a  change  in  authorization  for  serv¬ 
ice  over  a  route  of  a  certificated  carrier. 


'See  Orders  >-33231.  Feb.  10.  1066,  and 
E-23418,  Mar.  35,  1966.  An  exception  was 
made  In  the  case  of  Schaefer  Air  Service,  Inc. 
(Order  >-23394,  June  11.  1960).  However, 
there  the  applicant  was  providing  a  unique 
operation  requiring  specialised  equipment 
and  services  not  otherwise  readUy  available, 
and  projected  toward  an  extremely  limited 
cUentele. 


we  believe  the  appropriate  imioedure  for 
authorlzatlcHi  Is  section  401,  not  section 
416(b),  oi  the  Act.*  Accordingly,  we 
conclude  that  It  would  not  be  In  the 
public  Interest  to  grant  Southeast  the 
relief  it  seeks. 

National  provides  only  one  round-trip 
dally  between  Miami  and  Key  West. 
This  service  consists  of  a  mid-day  flight 
originating  and  terminating  in  New  York 
City  and  does  not  appear  to  be  geared 
to  the  needs  of  either  l(x»d  traffic  or  the 
Post  Office  Depiurtment.*  Tlie  total 
traffic  on  National  between  Key  West 
and  all  other  domestic  points  for  the 
year  ended  December  31, 1964,  was  17,740 
passengers,  or  an  average  of  48  passen¬ 
gers  a  day.  Of  this  total,  local  traffic 
between  Miami  and  Key  West  accoimted 
for  6,090  passengers.*  There  are  no  re¬ 
porting  requirements  for  air  taxi  opera¬ 
tors  or  intrastate  carriers  from  which  to 
ascertain  the  number  of  passengers  car¬ 
ried  by  these  classes  of  carriers  during 
any  given  period  or  over  any  particular 
route.  However,  It  appears  that  several 
air  taxi  operators  are  currently  providing 
multiple  schedules  daily  with  small  air¬ 
craft.  and,  until  recently,  an  alleged 
commercial  operator  was  providing 
scheduled  service  with  large  aircraft. 
It  appears,  therefore,  on  the  basis  of  the 
volume  of  noncertlficated  services  pro¬ 
vided  in  the  Miami-Key  West  market 
that  National’s  service  between  these 
points  may  not  be  fully  responsive  to  the 
needs  of  the  public  and  the  postal  serv¬ 
ice.  We  shtill,  therefore.  Institute  a 
Miami-Key  West  Service  Investigation 
to  determine  whether  the  public  con¬ 
venience  and  necessity  require  the  cer¬ 
tification,  on  a  subsidy  ineligible  basis, 
of  one  or  more  air  carriers  to  transport 
persons,  property  and  mail  between 
Miami  and  Key  West,  nonstop  and/or 
via  Marathon,  and  whether  the  certifi¬ 
cate  authority  of  National  at  Key  West 
should  be  suspended  or  deleted. 


•This  situation  Is  not  comparable  to  the 
case  of  South  Central  Airlines,  Inc.,  Order 
B-21037,  July  7,  1964,  where  an  air  taxi  op¬ 
erator  was  authorised  to  provide  swvlce  with 
an  aircraft  in  excess  of  the  12,600-pound 
limitation  in  the  Miami-Key  West  market. 
There  the  Board  clearly  indicated  that  that 
case  was  not  to  be  used  as  a  precedent  for 
granting  exemption  to  air  taxi  operators  to 
use  large  aircraft,  and  noted  that  the  air¬ 
craft  authorised  to  be  used  was  one  having 
a  gross  weight  of  13,600  pounds  which,  tech¬ 
nically,  oould  be  operated  within  the  air 
taxi  weight  limitation.  Cf.  Melbourne  Air¬ 
ways  and  Air  College,  Inc.,  Order  B-33467, 
Aug.  3,  1966,  and  Midwest  Airways,  Inc., 
Order  >-30626,  Mar.  27,  1964,  wherein  the 
Board  declined  to  authorise  air  taxi  opera¬ 
tors  to  use  large  aircratft  in  areas  served  by 
certificated  carriers. 

*  On  the  basis  of  evidence  submitted  in  the 
South  Central  Case,  supra,  the  Board  con¬ 
cluded  that  Naticmal's  dally  round-trip  serv¬ 
ice  between  Miami  and  Key  West  did  not 
appear  to  fully  meet  the  needs  of  the  public. 
See  Order  K-21037,  July  7, 1964.  In  addition, 
the  Postmaster  Oeneral  has  heretofore  stated 
that  a  minimum  of  one  morning  and  one 
evening  dally  round-tilp  flight  is  required 
between  Miami  and  Key  West  to  satisfy 
postal  needs. 

•Origination  and  Destination  Survey  for 
year  ended  Dec.  31. 1964. 


No.  106— Pt.  I- 
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Aecordinoly,  tt  is  ordered: 

1.  That  the  application  of  Southeast 
In  Docket  16979  be  and  it  hereby  is 
daiied; 

2.  H^t  an  Investigation  to  be  called 
the  Miami-Key  West  Service  Investiga¬ 
tion.  Docket  17358,  be  and  it  hereby  is 
instituted  to  determine  whether  the  pub¬ 
lic  convenience  and  necessity  require  the 
certification,  on  a  subeidy-ineli^ble  ba¬ 
sis,  of  one  or  more  carriers  to  provide 
air  transportation  of  persons,  property, 
and  mail  between  Miami  and  Key  West. 
nonst<H>  and/or  via  Marathon ;  and 
whether  the  public  convenience  requires 
the  suspension  or  deletion  of  National’s 
authority  at  Key  West;  and 

3.  That  the  Investigation  Instituted 
in  Docket  17358,  be  assigned  to  an  Ex¬ 
aminer  of  the  Board  for  hearing  at  a 
time  and  place  hereafter  to  be  desig¬ 
nated. 

This  order  will  be  published  in  the 
Pkdkxal  Rkoxstex. 

By  the  Civil  Aeronautics  Board. 

[seal]  Harold  R.  Sanderson, 
Secretary. 

(FJl.  Doc.  66-(X>47;  Filed,  June  1,  1966; 

8:49  ajD.] 


I  Docket  No.  17360:  Order  E-23746] 

BEKINS  AIRVAN  CO. 

Order  of  Investigation  and  Suspen¬ 
sion  Regarding  Proposed  Increased 
Charge  for  Excess  Valuation 

Adopted  by  the  Civil  Aeronautics  Board 
at  its  office  in  Washington.  D.C.,  on  the 
27th  day  of  May  1966. 

By  tariff  revlsicm  filed  April  27.  1966, 
and  marked  to  become  effective  May  31, 
1966,  Beklns  Alrvan  Co.  (Beklns)  pro¬ 
poses  to  Increase  its  charge  for  excess 
valuation  to  $1.50  per  $100,  or  fraction 
thereof,  of  the  full  amoimt  of  the  ship¬ 
per’s  declared  value.  This  charge  will 
apply  if  the  shipper  declares  a  value  in 
excess  of  $0.30  per  pound  per  article.  If 
the  shipper  fails  to  declare  a  value  on  the 
entire  shipment,  BeUns’  liability  for  loss 
or  damage  does  not  exceed  $0.30  per 
pound  per  article.  Beklns,  an  air  freight 
forwarder,  is  authorized  to  engage  in 
transportation  of  household  gcxxls.  It 
supports  its  filing  as  correcting  an  error 
oii^nally  made  on  the  charge  for  excess 
valuation,  which  was  $0.50  per  $100. 

Upon  consideration  of  all  relevant 
matters,  the  Board  finds  that  the  pro¬ 
posed  tariff  revisions  may  be  unjust, 
unreasonable,  or  unJusUy  discriminatory, 
or  unduly  preferential,  or  unduly  prej¬ 
udicial,  or  otherwise  unlawful,  and 
should  be  investigated.  Beklns’  original 
tariff  charge  for  excess  valuation  of  $0.50 
per  $100  was  made  effective  August  15, 

1965.  It  was  revised  effective  March  15. 

1966,  to  indicate  that  the  charge  would 
be  assessed  on  the  full  amount  of  the 
shipper’s  declared  value.  ’The  current 
proposal  of  $1.50  involves  a  tripling  of 
the  current  rate. 

The  current  charges  of  Beklns  of  $0.50 
per  $100  are.the  same  as  the  charges  for 
excess  valuation  of  most  other  air 
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freight  forwarders  of  household  goods. 
These  (barges  are  considerably  higher, 
however,  than  imposed  by  the  direct  air 
carriers.  Since  Bekins  has  presented  no 
cost  Justification  for  a  substantial  in¬ 
crease  in  excess  valuation  charges  which 
appear  excessive,  the  Board  will  suspend 
the  proposal  pending  an  Investigation. 

Accordingly,  pursuant  to  the  Federal 
Aviation  Act  of  1958,  and  particularly 
sections  204(a)  and  1002  thereof: 

It  is  ordered.  That: 

1.  An  investigation  is  Instituted  to  de¬ 
termine  whether  the  provisions  of  Rule 
No.  75(c)  on  2d  Revised  Page  14  of 
Bekins  Airvan  Co.’s  CAB  No.  5,  and 
rules,  regulations  or  practices  aCFecting 
such  provisions  are,  or  will  be,  unjust  or 
unreasonable,  unjustly  discriminatory, 
unduly  preferential,  unduly  prejudicial, 
or  otherwise  imlawful,  and  if  found  to  be 
unlawful,  to  determine  and  prescribe  the 
lawful  provisions,  and  rules,  regulations, 
or  practices  affecting  such  provisions; 

2.  Pending  hearing  and  decision  by 
the  Board,  the  provisions  of  Rule  No.  75 
(c)  on  2d  Revised  Page  14  of  Bekins 
Airvan  Co.’s  CAB  No.  5  are  suspended 
and  their  use  deferred  to  and  including 
August  28.  1966,  unless  otherwise  or¬ 
dered  by  the  Board  and  that  no  changes 
be  made  therein  during  the  period  of 
suspension  except  by  order  or  special 
permission  of  the  Board; 

3.  The  proceeding  herein  be  assigned 
for  hearing  before  an  examiner  of  the 
Board  at  a  time  and  place  hereafter  to 
be  designated;  and 

4.  Copies  of  this  order  shall  be  filed 
with  the  tariff  and  served  upon  Bekins 
Airvan  Co.,  which  is  hereby  made  a 
party  to  this  proceeding. 

’This  order  will  be  published  in  the 
Federal  Register. 

By  the  Civil  Aeronautics  Board. 

[seal]  Harold  R.  Sanderson, 
Secretary. 

(P.R.  Doc.  66-6048;  Piled.  June  1,  1066; 

8:49  a.m.| 

FEDERAL  COMMUNICATIONS 
COMMISSION 

[Docket  Noe.  16368, 16369;  PCC  66M-742] 

CENTRAL  BROADCASTING  CORP., 

AND  SECOND  THURSDAY  CORP. 

Order  Continuing  Hearing 

In  re  applications  of  Central  Broad¬ 
casting  Corp.,  Madison,  Tenn.,  Docket 
No.  16368,  File  No.  BPH-3773;  second 
Thursday  Corp.,  Nashville,  Tenn.,  Docket 
No.  16369,  File  No.  BPH-3778;  for  con¬ 
struction  piermits. 

The  Hearing  Examiner  having  under 
consideration  the  motion  for  indefinite 
continuance  of  procedural  dates  filed 
May  19,  1966,  by  Central  Broadcasting 
Corp.  and  the  opposition  thereto  filed 
May  23, 1966,  by  ^e  Broadcast  Bureau;  * 


*  Counsel  for  Second  Thursday  Corp.  has 
orally  advised  that  he  consents  to  early  con¬ 
sideration  and  grant  of  the  requested  con¬ 
tinuance. 


It  appearing,  that  as  basis  for  the  re¬ 
quested  ctmtinuance  it  is  alleged  that  ap¬ 
plicants  “are  In  the  process  of  negotia¬ 
tions  looking  toward  a  resolution  of  the 
confiict  between  their  applications  with¬ 
out  further  litigation ;  *' 

It  further  appearing,  that  the  Broad¬ 
cast  Bureau  opposes  the  petition  for  the 
reasons  that  extensions  of  procedural 
dates  have  twice  been  requested  and 
granted  with  the  instant  request  not 
being  made  until  the  date  on  which  the 
exhibits  to  be  offered  in  the  direct  pres¬ 
entations  were  to  be  exchanged  and  it 
accordingly  is  urged  that  the  instant  mo¬ 
tion  be  denied  “unless  and  until  a  Joint 
dismissal  agreement  has  been  filed ;  ’’ 

It  further  appearing,  that  the  instant 
motion  fails  to  indicate  the  stage  of  the 
said  negotiations,  the  date  contemplated 
for  completion  thereof,  or  to  in  any 
manner  indicate  that  the  neogtiatlons 
will  in  fact  result  in  the  filing  of  a  Joint 
dismissal  agreement  and  accordingly  the 
request  for  an  indefinite  continuance 
must  be  denied; 

It  is  ordered.  This  25th  day  of  May 
1966  that  the  said  motion  for  continu¬ 
ance  of  procedural  dates  is  denied; 

It  is  further  ordered.  On  the  Hearing 
Examiner's  own  motion  that  the  date  for 
exchange  of  exhibits  to  be  offered  in  the 
direct  presentations  is  continued  from 
May  19,  1966,  to  May  31,  1966,  and  the 
date  for  commencement  of  hearing  is 
continued  from  May  31,  1966,  to  June  6. 
1966,  commencing  at  10  ajn.  in  the  offices 
of  the  C(Hnmission  at  Washington,  D.C., 
said  dates  to  be  strictly  adhered  to  in  the 
event  a  Joint  dismissal  agreement  has 
not  been  filed  on  or  before  May  31,  1966. 

Released:  May  27.  1966. 

Federal  Communications 
Commission, 

[seal]  Ben  F.  Waple, 

Secretary. 

(Fit.  Doc.  66-6050;  Piled,  June  1,  1966; 
8:49  am.] 


[Docket  Nos.  16572,  16573;  PCC  66M-738] 

COSMOPOLITAN  ENTERPRISES,  INC, 
AND  H.  H.  HUNTLEY 

Memorandum  Opinion  and  Order 
Regarding  Procedural  Dates 

In  re  triplications  of  Cosmopolitan 
Enterprises,  Inc.,  Edna.  ’Tex.,  Docket  No. 
16572,  File  No.  BP-16347;  H.  H.  Huntley. 
Yoakum,  Tex.,  Docket  No.  16573,  File  No. 
BP-16570;  for  construction  permits. 

1.  On  May  16.  1966,  Cosmopolitan  En¬ 
terprises,  Inc.,  filed  a  petition  for  change 
in  procedural  dates.  The  petition  has 
been  oiH>osed  in  its  entirety  by  H.  H. 
Huntley  and  International  Broadcasting 
Corp.  The  Broadcast  Bureau  filed  a  re- 
spcmse  which  is  a  ctHidltional  consent  to 
an  extension  of  the  date  for  exchange  of 
exhibits  but  the  Bureau  insists  that  there 
would  be  Insufficient  time  to  examine  the 
engineering  exhibits  prior  to  the  hearing 
date  suggested  by  Cosmopolitan,  which  is 
June  29. 

2.  At  the  present  time  there  is  a  sched¬ 
ule  of  procedural  dates  which  was 
evolved  during  a  prehearing  conference 
held  on  May  4.  These  dates  and  the 


schedule  now  pn^iosed  by  Cosmopolitan 
are  as  follows: 


Present 

■ched- 

ule 

Pro¬ 

posed 

sched¬ 

ule 

June  23 
June  27 
June  29 

June  28 

3.  ’The  responses  of  Huntley,  Interna¬ 
tional,  and  the  Bureau  are  correct  in 
pointing  out  that  there  would  be  insuffi¬ 
cient  time  between  the  date  of  direct 
exchange  and  the  hearing  date  for  an 
examination  of  engineering  exhibits 
which  all  parties  concede  will  be  of  a 
complex  nature.  The  situation  is  also 
complicated  by  the  fact  that  the  appli¬ 
cants  and  respondent  have  retained  con¬ 
sulting  engineers  who  reside  outside  the 
Washington  area.  Obviously  time  will 
be  lost  in  dispatching  exhibits  to  and 
from  these  consultants.  Furthermore, 
the  procedural  dates  suggested  in  the 
petition  would  probably  make  it  impos¬ 
sible  to  have  an  informal  engineering 
conference  prior  to  the  hearing.  The 
Hearing  Examiner  recognizes  that  such 
conferences  can  often  be  of  inestimable 
value  and  will  take  no  action  which  might 
preclude  convening  such  a  conference. 

4.  Actually  the  petition  does  not  state 
facts  which  would  constitute  good  cause 
but  inferentially  it  may  be  concluded 
that  this  is  a  hardship  case.  It  is  doubt¬ 
less  true  that  petitioner’s  consulting 
engineer  will  need  additional  time  for 
preparation  of  exhibits  because  he  was 
retained  at  a  rather  late  stage  of  the 
proceeding.  While  the  Hearing  Exam¬ 
iner  would  normally  be  Inclined  to  deny  a 
request  which  is  designed  merely  to  satis¬ 
fy  the  convenience  of  an  applicant,  it 
must  be  recognized  that  the  engineering 
problems  here  appear  to  be  of  a  more 
complex  nature  than  is  ordinarily  the 
case.  By  denying  any  relief  to  Cosmo¬ 
politan  there  is  the  possibility  that  such 
action  would  administer  “sudden  death" 
to  that  applicant.  In  an  endeavor  to 
avoid  any  action  which  might  smack  of 
being  arbitrary,  the  Examiner  proposes 
to  modify  the  schedule  of  dates,  although 
not  precisely  as  requested.  The  modified 
schedule  will  also  take  accord  of  the 
realities  of  the  situation  which  have  been 
pointed  out  by  Cosmopolitan’s  oppo¬ 
nents  and  by  the  Broadcast  Bureau. 
Thus,  the  date  for  commencement  of 
hearing  will  be  set  sufficiently  late  to 
allow  a  fair  opportunity  for  all  parties  to 
study  the  exhibits,  request  witnesses  and 
ask  for  supplementary  material.  'This 
schedule  will  consist  of  the  following 
dates: 


Direct  exchange _ i _ June  20. 

Supplemental  exchange  (with 

request  for  witnesses) _ July  1. 

Commencement  of  hearing _ July  11. 


Admittedly  the  foregoing  changes  are 
designed  to  effect  a  compromise  which 
will  reasonably  satisfy  the  needs  and 
rights  of  aU  the  parties.  The  Examiner 
is  constrained  to  add  that  no  further 
changes  of  these  dates  will  be  granted 
except  upon  the  most  cogent  showing  of 
good  cause. 
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It  is  ordered.  This  25th  day  of  May 
1966,  that  the  petition  for  change  in 
proc^ural  dates  filed  on  May  16,  1966, 
by  Cosmopolitan  Enterprises,  Inc.,  is 
granted  to  the  extent  shown  above  and 
that,  in  accordance  with  the  schedule 
shown  in  paragraph  4  above,  the  date 
for  commencement  of  hearing  is  changed 
from  June  28  to  July  11,  1966. 

Released:  May  26,  2966. 

Federal  Communications 
Commission, 

[seal]  Ben  F.  Waple, 

Secretary. 

(F.R.  Doc.  66-6061:  FUed,  June  1,  1066; 

8:40  sjn.] 


[Docket  No.  16663;  FCC  66-481] 

LAMAR  LIFE  BROADCASTING  CO. 

.  Order  Designating  Application  for 
Hearing  on  Stated  Issues 

In  re  i4>plications  of  Lamar  Life 
Broadcasting  Co.,  Docket  No.  16663,  File 
No.  BRCT-326;  for  renewal  of  license  of 
Television  Station  WLBT  and  auxiliary 
services,  Jackson,  Miss. 

At  a  sesslMi  of  the  Federal  Communi¬ 
cations  Commission  held  at  its  offices  in 
Washington,  D.C.,  on  the  25th  day  of 
May  1966; 

1.  This  proceeding  involves  an  appli¬ 

cation  for  renewal  of  the  license  of  Tele¬ 
vision  Station  WLBT.  At  issue  are  ques¬ 
tions  of  standing,  procedure  and  alleged 
unfairness  in  programing  by  applicant. 
The  proceeding  comes  before  the  Com¬ 
mission  now  on  remand  from  the  UJ3. 
Court  of  Appeals  for  the  District  of  Co¬ 
lumbia  Circiilt  directing  the  holding  of  a 
hearing  on  the  application.  United 
Church  of  Christ  et  al.  v.  Federal  Com¬ 
munications  Commission, - App.  D.C. 

- , - F.  2d - (March  25, 1966). 

2.  The  case  is  now  before  us  on  the 
following  pleadings : 

(a)  Application  for  renewal  of  the  li¬ 
cense  of  Television  Station  WLBT  for  the 
period  June  1, 1964,  to  May  31, 1967,  filed 
by  Lamar  Life  Broadcasting  Co.  (herein 
called  applicant)  on  March  3,  1964. 

(b)  Petition  to  intervene  and  to  deny 
application  for  renewal  filed  by  the  Of¬ 
fice  of  Communications  of  the  United 
Church  of  Christ,  Aaron  Henry  and 
Robert  L.  T.  Smith  mi  April  15,  1964, 
seeking  leave  to  Intervene  in  the  pro¬ 
ceeding  and  denial  of  the  application  on 
grounds  specified  by  numerous  allega¬ 
tions  therein. 

(c)  An  opposition  to  petition  filed  by 
the  applicant  on  May  15,  1964,  densdng 
most  of  the  allegations  and  opposing  the 
relief  sought  by  the  aforesaid  petition. 

(d)  Petition  for  Joinder  filed  by  the 
United  Church  of  Christ  at  Tougaloo, 
Miss.,  on  June  10,  1964,  seeking  leave  to 
Intervene  in  the  proceeding  and  to  Join 
in  the  aforesaid  Petition  filed  by  Uie  Of¬ 
fice  of  Communications  of  the  United 
Church  of  Christ,  Aaron  Henry  and 
Robert  L.  T.  Smith. 

(e)  Reply  to  Opposition  to  Petition  to 
Intervene  and  to  Deny  An>llcatlon  for 
Renewal  filed  by  i^Tplicant  on  July  13, 


1964,  opposing  the  relief  sought  by  the 
Petition  for  Joinder. 

(f>  Response  to  Rei^y  filed  by  aM>ll- 
cant  on  September  13, 1964  and  contain¬ 
ing  further  allegations  by  iqipllcant  re¬ 
sponsive  to  the  pleading  of  the  United 
Church  of  Christ  et  al.  filed  on  July  13, 
1964. 

3.  On  May  19,  1965,  the  Commission 
issued  its  Memorandum  Opinion  and  Or¬ 
der  in  this  proceeding  discussing  the  sub¬ 
stantive  allegations  of  the  foregoing 
pleadings  and  the  results  of  the  Com¬ 
mission’s  investigation  of  the  case.  In 
reliance  thereon  the  Cmnmission  stated 
various  conclusions  concerning  the  mat¬ 
ters  referred  to  in  these  pleadings.  The 
Commission  held,  in  substance,  that  the 
several  petitioners  did  not  have  stand¬ 
ing  as  parties  in  the  proceeding  but  that 
Irrespective  of  standing  the  Commission 
woidd  consider  the  matters  raised  by  the 
several  petitions  and  the  re^nses  there¬ 
to.  The  Commission  concluded  that  seri¬ 
ous  questions  were  raised  as  to  whether 
applicant  had  properly  operated  the  sta¬ 
tion  in  the  past  but  that  the  public  in¬ 
terest  would  best  be  served  by  granting 
a  renewal  of  the  license  for  1  year  on  con¬ 
dition  that  the  applicant  operate  in  ac¬ 
cordance  with  specified  conditions  dur¬ 
ing  that  period  and  report  upon  its  oper¬ 
ations  in  a  renewal  application  to  be  filed 
at  the  end  of  that  year. 

4.  An  appeal  was  taken  to  the  UJ3. 
Court  of  Appeals  for  the  District  of 
Columbia  Circuit  by  the  Office  of  Com¬ 
munications  of  the  United  Church  of 
Christ,  Aaron  Henry.  Robert  L.  T.  Smith 
and  the  United  Church  of  Christ  at 
Tougaloo.  The  Court  of  Apiieals  stated 
that  the  issues  presented  to  and  decided 
by  it  were  (a)  whether  appellants,  or  any 
of  them,  had  standing  as  parties  in  inter¬ 
est  before  the  Commission  in  this  pro¬ 
ceeding,  and  (b)  whether  the  Commis¬ 
sion  was  required  to  conduct  an  evi¬ 
dentiary  hearing  on  this  application. 
The  court  held  that  responsible  and  rep¬ 
resentative  groups,  including  such  com¬ 
munity  organizations  as  civic  associa¬ 
tions,  professional  societies,  unions, 
churches,  and  educational  institutions  or 
associations  should  be  allowed  to  inter¬ 
vene  as  parties  in  a  proceeding  such  as 
this  one.  subject  to  the  broad  discretion 
of  the  Commission  in  determining  which 
and  how  many  community  representa¬ 
tives  are  reasonably  required  to  give  the 
Commission  the  assistance  it  needs  in 
vindicating  the  public  Interest.  The 
court  stated  that  it  did  not  hold  that  all 
appellants  have  standing  but  that  it  did 
hold  that  the  Commission  must  allow 
standing  to  one  or  more  of  them.  The 
court  further  held  that  In  the  circum¬ 
stances  of  this  proceeding  an  evidentiary 
hearing  was  required  -in  order  to  resolve 
the  public  interest  issue.  The  court 
stated  that:  “The  Commission  is  directed 
to  conduct  hearings  on  WLBT's  renewal 
application,  allowing  public  intervention 
pursuant  to  this  holding.  Since  the 
Commission  has  already  decided  that 
appellants  are  responsible  representa¬ 
tives  of  the  listening  public  of  the  Jack- 
son  area,  we  see  no  obstacle  to  a  prompt 
determination  granting  standing  to  iq?- 
pellants  or  some  of  them." 


5.  That  holding  is  the  law  of  this  case. 
Since  a  hearing  is  to  be  held,  the  future 
action  of  the  Commission  should  be  based 
upon  the  record  made  in  that  hearing. 
It  is,  therefore,  inaiqiropriate  for  the 
Memorandum  Opinion  and  Order  previ¬ 
ously  issued  to  stand  and.  accordingly, 
the  Memorandum  Opinion  adopted  May 
19,  1965,  is  hereby  withdrawn  and  the 
Oi^er  of  that  date  is  hereby  vacated. 

6.  This  proceeding  is  hereby  referred 
to  a  Hearing  Examiner,  to  be  hereafter 
designated,  who  shall  have  all  of  the 
power  and  authority  specified  in  47  CFR 
SS  1.243  and  1.251  and  who  shall  conduct 
these  proceedings  and  hold  a  hearing 
herein  pursuant  to  47  UB.  Code  section 
309(c)  and  the  directions  and  conditions 
specified  herein.  The  Hearing  Examiner 
shall  permit  proposed  findings  and  con¬ 
clusions  pursuant  to  47  CFR  1.263  and 
1.264,  and  thereafter  shall  prepare  and 
issue  an  initial  decision  pursuant  to  47 
CFR  1.267  which  shall  be  subject  to  the 
filing  of  exceptions,  appeal  and  review 
pursuant  to  47  CFR  1.276  and  1.277.  In 
accordance  with  established  procedure 
(see  47  CFR  0.365)  the  review  function 
in  this  proceeding  shall  be  performed  by 
the  Commission. 

7.  In  a  Memorandum  Opinion  and 
Order  adopted  December  2,  1965  (1  FCC 
2d  1484),  the  Commission  approved  an 
application  for  transfer  of  control  of 
Station  WLBT  from  the  Lamar  Life 
Broadcasting  Co.  to  the  Lamar  Life  In¬ 
surance  Co.  For  the  reasons  stated  in 
that  opinion,  our  action  did  not  affect  or 
prejudice  the  outcome  of  this  proceeding, 
then  on  appeal.  It,  therefore,  appears 
that  the  Lamar  Life  Insurance  Co.  should 
be  substituted  as  the  iqiplicant  herein 
for  the  Lamar  Life  Broadcasting  Co., 
with  no  prejudice  or  effect  upon  the 
Issues  to  ’te  resolved  herein.  The  head¬ 
ing  of  this  proceeding  shall  hereinafter 
be  so  modified  and  provided. 

8.  The  pertinent  pleadings  now  before 
us  contain  petitions  to  Intervene  by  the 
four  parties  who  had  Jointly  petitioned 
the  Commission  to  deny  WLBT’s  renewal 
action  and  who  had  appealed  to  the  court 
from  the  Commission’s  denial  thereof. 
In  the  circumstances  of  this  case,  and 
in  light  of  the  indicated  relationship  be¬ 
tween  petitioners  and  other  organizations 
direct^  affected  by  the  WLBT  practices 
complained  of.  we  deem  it  appri^riate  to 
confer  standing  as  parties  in  interest 
herein  upon  aU  the  petitioners.  In  gen¬ 
eral  we  believe  that  organizations  rather 
than  individuals  are  likely  to  be  repre¬ 
sentative  of  the  community  and  helpful 
to  the  Commission  in  a  proceeding  such 
as  this;  but  in  reliance  upon  the  fact  that 
these  petitioners  have  been  Joined  in 
pleadings  before  the  Commission  and  the 
court  and  are  Jointly  represented  herein 
by  the  same  counsel,  so  that  there  will 
be  no  undue  and  burdensome  prolifera¬ 
tion  of  parties,  we  will  permit  interven¬ 
tion  by  the  OflBce  of  Communications  of 
the  United  Church  of  Christ,  the  United 
Church  of  Christ  at  Tougaloo.  Miss., 
Aaron  Henry  and  Robert  L.  T.  Smith 
upon  filing  written  iqjpearances  herein 
pursuant  to  paragraph  11  of  this  Order. 

9.  It  appears  from  the  pertinent  plead¬ 
ings  filed  herein  that  the  substantial  Is- 
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sues  raised  relate  to  charges  that  the 
programing  presented  by  applicant  has 
been  unfair  to  various  groups,  particu¬ 
larly  Negro  groups,  within  the  service 
area,  and  has  discriminatorily  denied 
such  groups  the  opportunity  for  local 
expression  over  the  facilities  of  appli¬ 
cant’s  station.*  Accordingly,  the  hearing 
to  be  held  herein  and  the  other  pro¬ 
ceedings  herein  shall  be  directed  to  the 
following  issues: 

(a)  Whether  Station  WLBT  has  af¬ 
forded  reasonable  opportunity  for  the 
discussion  of  conflicting  views  on  issues 
of  public  importance; 

(b)  Whether  Station  WLBT  has  af¬ 
forded  reasonable  opportunity  for  the  use 
of  its  broadcasting  facilities  by  the  sig¬ 
nificant  groups  comprising  the  commu¬ 
nity  of  its  service  area; 

(c)  Whether  Station  WLBT  has  acted 
in  good  faith  with  respect  to  the  pres¬ 
entation  of  programs  dealing  with  the 
issue  of  racial  discrimination,  and,  par¬ 
ticularly.  whether  it  hats  misrepresented 
to  the  public  or  the  Commission  with 
respect  to  the  presentation  of  such 
programing. 

(d)  Whether  in  light  of  all  the  evi¬ 
dence  a  grant  of  the  application  for 
renewal  of  license  of  Station  WLBT 
would  serve  the  public  interest,  con¬ 
venience,  or  necessity. 

The  ultimate  issue  here  is  the  probable 
future  performance  of  the  applicant 
with  respect  to  serving  the  public  Inter¬ 
est,  convenience  or  necessity  through 
operation  of  the  station  involved. 
Melody  Music,  Inc.,  —  PCC  2d  —  (Mar. 
9, 1966) ,  (FCC  66-226) .  Accordingly,  the 
the  Hearing  Examiner  should  admit 
evidence  which  appears  to  be  material 
and  relevant  to  this  basic  issue  and  which 
is  not  unduly  remote  in  time.  With  this 
same  objective,  evidence  otherwise  ma¬ 
terial  and  relevant  relating  to  the  opera¬ 
tion  of  the  station  up  to  the  date  of  the 
hearing  may  be  admitted.*  ' 

10.  Pursuant  to  the  rule  announced  in 
D  &  E  Broadcasting  Company,  1  FCC  2d 
78  (1965),  and  in  accordance  with  the 
statutory  mandate  of  section  309(e),  the 
burden  of  proof  as  to  issues  (a)  and  (b) 


*  The  allegations  concerning  discrimination 
against  the  Roman  Catholic  Church  Is  simply 
a  bare  one,  with  no  supporting  facts  or  clr- 
cumatattpes  Indicating  a  significant  public 
Interest  question  In  the  context  of  this  case. 
As  to  the  over-commerclallzatlon  charge,  the 
amount  of  time  alleged  to  be  devoted  to 
commercials  was  roughly  15  percent — a  per¬ 
centage  not  unreasonable  or  shown  to  be  In¬ 
consistent  with  the  public  Interest.  The 
licensee  further  represented  that  It  adhered 
to  the  NAB  code  and  It  has  kept  within  that 
representation.  In  the  circumstances,  we  do 
not  feel  that  hearing  Issues  would  be  appro¬ 
priate  os  to  these  matters. 

•Prior  to  our  action  of  May  19,  1965,  the 
applicant  had  promised  Improvement  In  this 
area  (see  paragraph  26,  38  FCC  1143);  there 
were  further  statements  of  compliance  with 
the  conditions  attached  to  our  May  19. 1965, 
order  made  In  connectlm  with  the  transfer 
application  of  December  2,  1965.  In  the  cir¬ 
cumstances,  we  believe  that  evidence  of  this 
nature  should  be  received,  without  here  de¬ 
ciding  Its  weight  or  significance  In  the  overall 
hearing  record  to  be  made  before  us. 


RDERAL 


shall  be  upon  the  intervenors,  the  burden 
of  proof  as  to  issue  (c)  shall  be  upMi 
Ahe  Broadcast  Bureau,  and  the  burden  of 
[proof  as  to  issue  (d)  shall  be  upon  the 
applicant. 

11.  Applicant  and  intervenors  may 
participate  as  parties  at  the  hearing 
herein  and  avail  themselves  of  the  oppor¬ 
tunity  to  be  heard  provided  that  they 
each  file  a  timely  notice  of  Intention  to 
appear  and  participate  pursuant  to  47 
CPR  §  1.221. 

12.  The  hearing  herein  shall  be  held  at 
a  time  and  place  to  be  specified  in  a  sub¬ 
sequent  order.  The  appUc^ant  shall  give 
locid  notice  of  the  hearing,  pursuant  to 
47  U.S.  Code  section  311(a)(2)  and  47 
CPR  5  1.594(g). 

It  is  ordered.  That  further  proceedings 
herein  be  held  pursuemt  to  and  in  accord¬ 
ance  with  the  provisions  of  paragraphs 
6.  7,  8,  9,  10,  11  and  12  of  the  foregoing 
Order. 

Released:  May  26, 1966. 

Federal  Communications 
Commission,* 

[seal]  Ben  F.  Waple, 

Secretary. 

(F.R.  Doc.  66-6052;  Filed,  Jime  1,  1966; 
8:49  a.m.] 


[Docket  No.  16663;  FCC  66M-7471 

LAMAR  LIFE  BROADCASTING  CO. 

Order  Scheduling  Prehearing 
Conference 

In  re  applications  of  Lamar  Life 
Broadcasting  Co.,  Docket  No.  16663,  File 
No.  BRCrr-326:  for  renewal  of  license  of 
Television  Station  WLBT  and  auxiliary 
services,  Jackson,  Miss. 

It  is  ordered.  This  27th  day  of  May 
1966,  that  Jay  A.  Kyle  shall  serve  as 
Presiding  OfiBcer  in  the  above-entitled 
proceeding,  and  that  a  prehearing  con¬ 
ference  therein  shall  be  held  in  the  ofBces 
of  the  Commission,  Washington,  D.C.,  on 
June  21, 1966:  And.  it  is  further  ordered. 
That  the  formal  hearing  in  the  proceed¬ 
ing  shall  be  cemvened  ^t  a  time  and  place 
to  be  specified  by  sub^uent  order. 

Released:  Msiy  27, 1966. 

Federal  Communications 
Commission, 

[seal]  Ben  F.  Waple. 

Secretary. 

[FJt.  Doc.  66-6053;  FUed  June  1,  1966; 
8:49  ajn.] 


(Docket  No.  16509  etc.;  FCC  66M-74S] 

MICROWAVE  COMMUNICATIONS, 
INC. 

Order  Regarding  Procedural  Dates 

In  re  an>lications  of  Microwave  C<xn- 
munlcations,  Inc.  et  al..  Docket  No.  16509, 
Pile  No.  4615-Cl^-64;  for  (xxistniction 
permits  to  establish  new  facilities  in  the 


•statement  of  Commtasloner  Cox  filed  as 
part  of  original  document. 


Domestic  Public  Point-to-Point  Micro- 
wave  Radio  Service  at  Chicago,  Ill.,  St. 
Louis,  Mo.,  and  intermediate  points; 
Docket  Nos.  16510,  16511,  16512,  16513, 
16514,  16515,  16516,  16517,  16518,  16519. 

The  following  schedule  shall  be  in 
effect: 

Applicant  to  furnish  Its  direct 
written  case  to  other  parties 
and  Hearing  Examiner  by..  June  20,  1966 
Petitioners  to  furnish  their 
direct  written  cases  to  ap¬ 
plicant  and  Hearing  Exam¬ 
iner  by... _ July  11,  1966 

Receipt  of  notification  of  wit¬ 
nesses  for  cross-examina¬ 
tion  by _ July  21,  1966 

Hearing  (rescheduled  from 

July  11,  see  FCC  66M-723).  July  26,  1966 

So  ordered.  This  26th  day  of  May  1966.' 
Released:  May  27, 1966. 

Federal  Communications 
Commission, 

[seal]  Ben  F.  Waple, 

Secretary. 

[FJt.  Doc.  66-6054;  Filed,  June  1,  1966; 
8:49  am.] 


[Docket  No.  15658;  FCC  66M-744] 

NAUGATUCK  VALLEY  SERVICE,  INC. 
(WOWW) 

Order  Following  Prehearing 
Conference 

In  re  application  of  Naugatuck  Valley 
Service,  Inc.  (WOWW),  Naugatuck, 
Conn.,  Docket  No.  15658,  File  No.  BP- 
14829;  for  construction  permit. 

Pursuant  to  agreements  reached  at  a 
prehearing  conference  held  today  or  ar¬ 
rived  at  subsequently  by  all  parties;  It  is 
ordered.  This  26th  day  of  May  1966,  that 
the  following  procedural  steps  will  be 
taken  cm  the  dates  specified  in  the  above- 
captioned  proceeding: 

June  15,  1966..  Applicant  will  notify  other 
parties  of  the  persons 
from  whom  depositions 
are  to  be  taken, 

July  13,  1966...  Hearing. 

Released:  May  27,  1966. 

Federal  Communications 
Commission, 

[seal]  Ben  F.  Waple, 

Secretary. 

[FJt.  Doc.  66-6055;  Filed,  Jime  1.  1966; 
8:50  am.] 


•This  schedule,  which  conforms  to  the 
discussion  at  the  prehearing  conference  of 
February  25,  allows  only  4  days  of  hearing 
before  the  probctble  August  recess.  The 
Hearing  Examiner  does  not  know  how  much 
of  the  case  can  be  covered  In  that  time,  and 
It  may  be  necessary,  as  previously  Indicated 
(FCO  66M-733)  to  continue  the  remainder 
of  the  hearing  to  September,  at  the  earliest. 
(This  Order  was  written  after  public  notice 
(84556)  of  the  Oommlaalon*s  denial  of  the 
applicant’s  petition  for  reconsideration  and 
grant  and  appUcatlon  for  review,  but  before 
the  text  of  the  rulings  was  available.  Be¬ 
cause  of  the  tl^t  schedule  the  Hearing  Ex¬ 
aminer  Is  Issuing  this  order  without  waiting 
for  the  text.) 
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FEDERAL  MARITIME  COMMISSION 

AMERICAN  MAIL  LINE,  LTD.,  ET  AL 

Notice  of  Agreement  Filed 
for  Approval 

Notice  is  hereby  given  that  the  follow¬ 
ing  agreement  has  been  filed  with  the 
Commission  for  approval  pursuant  to 
section  15  of  the  Shipping  Act,  1916,  as 
amended  (39  Stat.  733,  75  Stat.  763,  46 
U.8.C.  814). 

Interested  parties  may  inspect  and  ob¬ 
tain  a  copy  of  the  agreement  at  the 
Washington  oflSce  of  the  Federal  Mari¬ 
time  Commission.  1321  H  Street  NW., 
Room  609;  or  may  inspect  agreements  at 
the  offices  of  the  District  Managers.  New 
York,  N.Y.,  New  Orleans,  La.,  and  San 
Francisco,  Calif.  Conunents  with  refer¬ 
ence  to  an  agreement  Including  a  re¬ 
quest  for  heming.  If  desired,  may  be  sub¬ 
mitted  to  the  Secretary,  fWeral  Mari¬ 
time  Commission,  Washington,  D.C., 
20573,  within  20  days  after  publication  of 
this  notice  In  the  Federal  Register.  A 
copy  of  any  such  statement  should  also 
be  forwarded  to  the  party  filing  the 
agreement  (as  indicated  hereinafter) 
and  the  comments  should  indicate  that 
this  has  been  done. 

Notice  of  agreement  filed  for  approval 
by: 

Mr.  Warner  W.  Oardner,  Shea  A  Gardner,  734 

16th  Street  NW..  Washington,  D.C.,  20006. 

Agreement  No.  9551  between  American 
Mall  Line,  Ltd.,  American  President 
lines.  Ltd.,  and  Pacific  Far  Blast  line, 
Inc.,  Is  an  agreement  in  principle  to  an 
eventual  merger  of  the  thr«e  llnee,  pre¬ 
cise  details  of  which  remain  to  be  agreed 
upon.  In  the  Interim  Agreement  No. 
9551  would  permit  the  i>artles  to  coordi¬ 
nate  sailings  and  solicit  traffic  Jointly. 

Dated:  May  27,  1966. 

By  order  of  the  Federal  Maritime  Com¬ 
mission. 

FRANas  C.  Hurnet, 
Special  Assistant 
to  the  Secretary. 

(F.R.  Doc.  e«-6036;  FUed,  June  1.  1966; 

8:48  ajn.] 


AMERICAN  PRESIDENT  LINES,  INC., 
AND  ISTHMIAN  LINES,  INC. 

Notice  of  Agreement  Filed 
for  Approval 

Notice  Is  hereby  given  that  the  follow¬ 
ing  agreement  has  been  filed  with  the 
Commission  for  approval  pursuant  to 
section  15  of  the  Shipping  Act,  1916,  as 
amended  (39  Stot  733,  75  Stat.  763,  46 
U.S.C.814). 

Interested  parties  may  Inspect  and  ob¬ 
tain  a  copy  of  the  agreement  at  the 
Washington  office  of  the  Federal  Mari¬ 
time  Commission,  1321  H  Street  NW., 
Room  609;  or  may  Inspect  agreements  at 
the  offices  of  the  District  Managers,  New 
York.  N.Y..  New  Orleans,  La.,  and  San 
Francisco,  Calif.  Comments  with  ref¬ 
erence  to  an  agreement  Including  a  re¬ 
quest  for  hearing.  If  desired,  may  te 


submitted  to  the  Secretary.  Federal 
Maritime  Commission,  Washington,  D.C., 
20573,  within  20  days  after  publication 
of  this  notice  in  the  Federal  REorsTER. 
A  copy  of  any  such  statement  should 
also  be  forwarded  to  the  party  filing  the 
agreement  (as  Indicated  hereinafter)  and 
the  comments  should  indicate  that  this 
has  been  done. 

Notice  of  agreemmit  filed  for  approval 
by: 

Mr.  W.  H.  Williams,  Assistant  to  the  Vice 

President,  American  President  Lines,  Inc., 

1101  17th  Street  NW..  Washington.  D.C.. 

20036. 

Agreement  9550  between  American 
President  Lines  and  Isthmian  Lines,  is  a 
tariff  concurrence  agreement  whereby 
American  President  Lines  concurs  In  the 
publication  and  filing  of  rates  by  Isth¬ 
mian  Lines  In  the  trade  from  Vietnam 
and  Cambodia  to  U.S.  Atlantic  and  Qulf 
ports.  The  parties  may  discuss  rates 
and  other  tariff  matters  which  may  af¬ 
fect  both  of  them,  but,  final  decision  as 
to  tariff  matters  to  be  filed  shall  be 
reserved  to  Isthmian  L^es. 

Dated:  May  27,  1966. 

By  order  of  the  Federal  Maritime  Com¬ 
mission. 

Francis  C.  Hurnet, 
Special  Assistant 
to  the  Secretary. 

(FJl.  Doc.  66-6037;  FUed.  Jiue  1,  1066; 

8:48  a.m.] 


SECURITIES  AND  EXCHANBE 
COMMISSION 

ATLANTIC  RICHFIELD  CO. 

Order  Amending  Notice  of  Applica¬ 
tion  for  Unlisted  Trading  Privileges 
and  of  Opportunity  for  Hearing 

Mat  26.  1966. 

In  the  matter  of  ai^Ucation  of  the 
Philadelphia  Baltimore  Washington 
Stock  Exchange  for  unlisted  trading 
privileges  in  a  certain  security. 

The  notice  of  Application  for  Unlisted 
Trading  Privileges  and  of  Opportunity 
for  Hearing  dated  May  20,  1966,  In  the 
above  matter  (Administrative  Proceed¬ 
ing  File  No.  3-648)  Is  hereby  amended 
to  read  as  follows: 

The  above  named  national  securities 
exchange  has  filed  an  application  with 
the  Securities  and  Exchange  C<Hnmission 
pursuant  to  section  12(f)(1)(B)  of  the 
Securities  Exchange  Act  of  1934  and  Rule 
12f-l  thereunder,  for  unlisted  trading 
privileges  in  the  cumulative  converti¬ 
ble  preference  stock  of  Atlantic  Richfield 
Co.,  which  security  is  listed  and  registered 
on  one  or  more  other  national  securities 
exchanges. 

Upon  receipt  of  a  request,  on  or  before 
June  5. 1966,  from  any  interested  person, 
the  Commission  will  determine  whether 
the  iq^plicatlon  shall  be  set  down  for 
hearing.  Any  such  request  should  state 
briefly  the  nature  of  the  Interest  of  the 


person  making  the  request  and  the  posi¬ 
tion  he  pixH>06es  to  take  at  the  hearing, 
if  order^.  In  addition,  any  interested 
person  may  submit  his  views  or  any  addi¬ 
tional  facts  bearing  on  the  said  applica¬ 
tion  by  means  of  a  letter  addres^  to 
the  Secretary,  Securities  and  Ebcchange 
Commission.  Washington,  D.C.,  20001, 
not  later  than  the  date  specified.  If  no 
one  requests  a  hearing,  this  application 
will  be  determined  by  order  of  the  Com¬ 
mission  on  the  basis  of  the  facts  stated 
therein  and  other  information  contained 
in  the  official  files  of  the  Commission 
pertaining  thereto. 

For  the  Commission  (pursuant  to  dele¬ 
gated  authority) . 

[seal]  Orval  L.  DuBois, 

Secretary. 

[FJt.  Doc.  66-6011;  Filed,  June  1,  1066; 

8:46  ajn.] 


SMAU  DUSINESS 
ADMINISTRATION 

[Delegation  of  Authority  30;  Anchorage, 
Alaska  Region] 

ANCHORAGE  REGIONAL  OFFICE 

Delegation  of  Authority  To  Conduct 
Program  Activities 

I.  Pursuant  to  the  authority  delegated 
to  the  Regional  Director  by  Delegation 
of  Authority  No.  30,  Pacific  Coastal  Area, 
30  FR.  3340,  as  revised.  30  FR.  8080, 
as  amended,  30  FR.  8978,  as  amended.  30 
FR.  13557,  as  amended,  the  following 
authority  Is  hereby  redelegated  to  the 
specific  positions  as  indicated  herein; 

A.  Size  determinations  (delegated  to 
the  positions  as  Indicated  below).  To 
make  Initial  size  determinations  in  all 
cases  within  the  meaning  of  the  Small 
Business  Size  Standards  Regulations,  as 
amended,  and  further,  to  make  product 
classification  decisions  for  financial  as¬ 
sistance  purposes  only.  Product  classi¬ 
fication  decisions  for  procurement 
purposes  are  made  by  contracting  officers. 

B.  Eligibility  determinations  (dele¬ 
gated  to  the  positions  as  indicated  be¬ 
low).  TO  determine  the  eligibility  of 
applicants  for  assistance  under  any  pro¬ 
gram  of  the  agency  In  accordance  with 
Small  Business  Administration  standards 
and  policies. 

C.  Chief,  Financial  Assistance  Division 
(and  Assistant  Chief,  If  assigned) . 

1.  Item  I.A.  (Size  Determinations  for 
Financial  Assistance  only.) 

2.  Item  IR.  (Eligibility  Determinations 
for  Financial  Assistance  only.) 

3.  To  approve  business  and  disaster 
loans  not  exceeding  $350,000  (SBA 
share). 

4.  To  decline  business  and  disaster 
loans  of  any  amount. 

5.  To  disburse  unsecured  disaster 
loans. 

6.  To  enter  into  business  and  disaster 
loan  participation  agreements  with 
banks. 

7.  To  execute  loan  authorizations  for 
Washington  and  Area  approved  loans 
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and  loans  approved  under  delegated  au¬ 
thority,  said  execution  as  follows: 

(Name),  Admlnstrator, 

By . 

(Name) 

Title  of  person  signing. 

8.  To  cancel,  reinstate,  modify  and 
amend  authorizations  for  business  or 
disaster  loans. 

9.  To  extend  the  disbursement  period 
on  all  loan  authorizations  or  undisbursed 
portions  of  lofuis. 

10.  To  approve,  when  requested,  In  ad¬ 
vance  of  disbursement,  conformed 

of  notes  and  other  closing  documents; 
and  to  certify  to  the  participating  bank 
that  such  documents  are  in  compliance 
with  the  participation  authorization. 

11.  To  approve  service  charges  by  par¬ 
ticipating  bank  not  to  exceed  2  percent 
per  annum  cm  the  outstanding  principal 
balance  on  construction  loans  involving 
accounts  receivable  and  inventory  fi¬ 
nancing. 

12.  To  take  all  necessary  actions  in 
connection  with  the  administration, 
servicing,  collection  and  liquidation  of 
all  loans  and  other  obligations  or  as¬ 
sets,  including  collateral  purchased;  and 
to  do  and  to  perform  and  to  assent  to 
the  doing  and  performance  of,  all  and 
every  act  and  think  requisite  and  proper 
to  effectuate  the  granted  powers,  in¬ 
cluding  without  limiting  the  generality 
of  the  foregoing: 

a.  The  assignment,  endorsement, 
transfer  and  delivery  (but  in  all  cases 
without  representation,  recourse  or  war¬ 
ranty)  of  notes,  claims,  bonds,  deben¬ 
tures,  mortgages,  deeds  of  tnist,  con¬ 
tracts.  patents  and  applications  therefor, 
licenses,  certificates  of  stock  and  of  de¬ 
posit,  and  any  other  liens,  powers,  rights, 
charges  on  and  interest  in  or  to  property 
of  any  kind,  legal  and  equitable,  now  or 
hereafter  held  by  the  Small  Business 
Administration  or  its  Administrator; 

b.  The  execution  and  delivery  of  con¬ 
tracts  of  sale  or  lease  or  sublease,  quit¬ 
claim,  bargain  and  sale  or  special  war¬ 
ranty  deeds,  bills  of  sale,  leases, 
subleases,  assignments,  subordinations, 
releases  (in  whole  or  in  part)  of  liens, 
satisfaction  pieces,  affidavits,  proofs  of 
claim  in  bankruptcy  or  other  estates  and 
such  other  instruments  in  writing  as  may 
be  appropriate  and  necessary  to  effectu-\ 
ate  the  foregoing. 

c.  The  approval  of  bank  applications 
for  use  of  liquidity  privilege  under  the 
loan  guaranty  plan. 

D.  Working  Supervisor,  Loan  Proc¬ 
essing. 

1.  ItemI.C.3. 

2.  To  decline  business  and  disaster 
loans  of  any  amount. 

3.  Items  I.C.6.  through  10. 

4.  Item  I. A.  (Size  DeterminaticHis  for 
Financial  Assistance  only.) 

5.  Item  I.B.  (Eligibility  Determinations 
for  Financial  Assistance  cmly.) 

E.  Working  Supervisor,  Loan  Admin¬ 
istration  and  Liquidation. 

1.  To  approve  the  amendments  and 
modifications  of  loan  conditions  for  loans 
that  have  be«i  fully  disbursed. 


2.  Item  I.C.12. — only  the  authority  for 
servicing,  administration  and  collection, 
including  subitems  a.  and  b. 

3.  Item  lA.  (Size  Determinations  for 
Financial  Assistance  only.) 

4.  Item  I.B.  (Eligibility  Determinations 
for  Financial  Assistance  only.) 

5.  Item  I.C.12. — only  the  authority  for 
liquidation,  including  collateral  pur¬ 
chased,  and  subitems  a.  and  b. 

F.  To  Loan  Specialists  OS-9  and  above 
assigned  to  all  Financial  Assistance  Divi¬ 
sion  programs  in  all  offices  of  this  region. 
Final  authority  to  {q}prove  the  following 
actions  (xmceming  direct  or  participa¬ 
tion  loans: 

1.  Use  of  the  cash  surrender  value  of 
life  insurance  to  pay  the  premium  on  the 
policy. 

2.  Release  of  dividends  of  life  insur¬ 
ance  or  consent  to  application  against 
premiums. 

3.  kiinor  modifications  in  the  authori¬ 
zation. 

4.  Extension  of  disbursement  period. 

5.  Extension  of  initial  principal  pay¬ 
ments. 

6.  Adjustment  of  interest  payment 
dates. 

7.  Release  of  hazard  insurance  checks 
not  in  excess  of  $200  and  endorse  such 
checks  on  behalf  of  the  agency  where 
SBA  is  named  as  Joint  loss  psiyee. 

O.  Chief.  Procurement  and  Manage¬ 
ment  Assistance. 

1.  Item  I.A.  (Size  Determinations  on 
PMA  Activities  only.) 

2.  Item  13.  (Eligibility  Determina¬ 
tions  on  PMA  Activities  only.) 

H.  Regional  Counsel.  To  disburse 
approved  loans. 

I.  Administrative  Assistant. 

1.  To  purchase  reproductions  of  loan 
documents,  (ffiargeable  to  the  revolving 
fund,  requested  by  UR.  Attorney  in  fore¬ 
closure  cases. 

2.  To  (a)  purchase  all  office  supplies 
and  expendable  equipment.  Including  all 
desk-top  items,  and  rent  regular  office 
equipment;  (b)  contract  for  repair  and 
maintenance  of  equipment  and  furnish¬ 
ings;  (c)  <x>ntract  for  services  required 
in  setting  up  and  dismantling  and  mov¬ 
ing  SBA  exhibits  and  (d)  issue  Govern¬ 
ment  bills  of  lading. 

3.  In  connection  with  the  establish¬ 
ment  of  Disaster  Loan  Offices,  to  (a) 
obligate  Small  Business  Administration 
to  reimburse  General  Servlcies  Adminis¬ 
tration  for  the  rental  of  office  space; 
(b)  rent  office  equipment;  and  (c)  pro¬ 
cure  (without  dollar  limitation)  emer¬ 
gency  supplies  and  materials. 

4.  To  rent  motor  vehicles  from  the 
General  Services  Administration  and  to 
rent  garage  space  for  storage  of  such 
vehicles  when  not  furnished  by  this 
Administratlcm. 

n.  The  authority  delegated  herein 
cannot  be  redelegat^. 

m.  The  authority  delegated  herein 
to  a  specific  position  may  be  exercised 
by  any  SBA  onployee  designated  as  Act¬ 
ing  in  that  position. 

rv.  All  previously  delegated  authority 
is  hereby  rescinded  without  prejudice 


to  actions  taken  under  such  Delegations 
of  Authority  prior  to  the  date  hereof. 

Effective  date.  May  17,  1966. 

Robert  E.  Butler, 
Regional  Director, 
Anchorage  Regional  Office. 

(FJt.  Doc.  66-6013;  Filed,  June  1,  1966; 

8:46  ajn.] 

[Delegation  of  Authculty  30;  Middle  Atlantic 
Area  (Amdt.  6)  | 

MIDDLE  ATLANTIC  AREA 

Delegation  of  Authority  To  Conduct 
Program  Activities  in  Regional  Of¬ 
fices 

Pursuant  to  the  authority  vested  in 
the  Area  Administrator  by  Delegation  of 
Authority  No.  30  (Revision  10),  30  FR. 
972,  as  amended,  30  FJt.  2742, 11984,  and 
12343;  Delegation  of  Authority  30  FR. 
3254,  as  amended.  30  FR.  5778,  8080, 
13890,  and  14128,  is  further  amended  by 
revising  Items  I.  C.  1.  a  and  b.  I.  F.  1  and 
2.,  to  read  as  follows: 

1.  •  •  • 

C.  Procurement  and  management  as¬ 
sistance.  1.  a.  (Only  to  the  Regional 
Directors,  Philadelphia,  Cleveland,  Rich¬ 
mond  and  Baltimore  Regions.)  To  ap¬ 
prove  applications  for  Certificates  of 
Competency  received  from  small  busi¬ 
ness  concerns  which  are  located  within 
the  geographical  Jurisdiction  of  the  area 
office  when  the  total  value  of  the  contract 
to  be  awarded  as  a  result  of  the  Issuance 
of  a  COC  does  not  exceed  $350,000. 

b.  (Only  to  the  Regional  Directors, 
Newark  and  Washingt<xi,  D.C.,  Regions.) 
To  approve  applications  for  Certificates 
of  Conu)etency  received  from  small  busi¬ 
ness  concerns  which  are  lo(»ted  within 
the  geographical  Jurisdiction  of  the  area 
office  when  the  total  value  of  the  contract 
to  be  awarded  as  a  result  of  the  issuance 
of  a  COC  does  not  exceed  $100,000. 

•  •  •  #  • 

F.  Size  determinations.  1.  (Only  to 
the  Regional  Directors,  Philadelphia: 
Cleveland;  Richmond;  Baltimore;  Wash¬ 
ington,  D.C.;  Pittsburgh;  Newark;  and 
Columbus.)  To  make  initial  size  deter¬ 
minations  in  all  cases  within  the  mean¬ 
ing  of  the  Small  Business  Size  Stand¬ 
ards  Regulati(His,  as  amended,  and 
further,  to  make  product  classifications 
for  financial  purposes  only.  Product 
classifications  for  procurement  purposes 
are  made  by  contracting  officers. 

2.  (Only  to  the  Regional  Director, 
Clarksburg.)  To  make  initial  size  deter¬ 
minations  for  financial  assistance  pur¬ 
poses  (mly.  in  all  cases  within  the  mean¬ 
ing  of  the  Small  Business  Size  Standards 
Regulaticms,  as  amended,  and  further,  to 
make  product  classification  decisions  for 
financial  piuposes  only.  Product  classi- 
ficati(m  dedsicMis  for  procurement  pur¬ 
poses  are  made  by  contracting  officers. 

•  •  •  •  • 
Effective  date.  May  18. 1966. 

Edward  N.  Rosa, 

Area  Administrator, 
Middle  Atlantic  Area. 
[FJL  Doe.  66-6013;  FUed.  June  1.  1966; 
8:46  am.] 
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[Delegation  of  Authority  SO;  Iflaml  Regional 
Dieaater  1.  1966] 

MANAGER,  DISASTER  BRANCH 
OFFICE,  TAMPA,  FLA. 

Delegation  of  Authority  Rescinded 

Notice  Is  hereby  given  that  Delegation 
of  Authority  No.  30,  Disaster  1-1966,  31 
F.R.  6144,  Is  hereby  rescinded  in  its 
entirety. 

Effective  date.  May  16, 1966. 

Thomas  A.  Bxttlxr, 
Regional  Director,  Miami,  Fla. 

[PR.  Doc.  60-6014;  Piled,  June  1,  1966; 
8:46  am.] 


MANAGER,  DISASTER  FIELD  OFFICE, 
TAMPA,  FLA. 

Revocation  of  Appointment 

Pursuant  to  authority  contained  In 
Delegation  of  Authority  No..  30,  South¬ 
eastern  Area,  30  F.R.  2884,  as  amended, 
I  hereby  revoke  in  its  entirety  the  desig¬ 
nation  effective  April  11,  1966  (31  FJl. 
6144)  of  William  H.  Merrill,  Jr.,  as 
Manager  of  the  Disaster  Branch  Office  at 
Tampa,  Fla. 

Effective  date.  May  16, 1966. 

Thomas  A.  Butler, 
Retftonal  Director,  Miami,  Fla. 

IF.R.  Doc.  66-6015;  Filed,  June  1,  1966; 
8:46  a.m.] 


INTERSTATE  COMMERCE 
COMMISSION 

[Nottce  1S56] 

MOTOR  CARRIER  TRANSFER 
PROCEEDINGS 

Mat  27, 1966. 

Synopses  of  orders  entered  pursuant  to 
section  212(b)  of  the  Interstate  Com¬ 
merce  Act,  and  rules  and  regulations 
prescribed  thereimder  (49  CFR  Part 
179),  appear  below: 

As  provided  in  the  Commission’s  spe¬ 
cial  rules  of  practice  any  interested  per¬ 
son  may  file  a  petition  seeking  recon¬ 
sideration  of  the  following  numbered 
proceedings  within  20  dstjrs  from  the  date 
of  publication  of  this  notice.  Pursusmt 
to  section  17(8)  of  the  Interstate  Com¬ 
merce  Act,  the  filing  of  such  a  petition 
will  postpone  the  effective  date  of  the 
order  in  that  proceeding  pending  its  dis¬ 
position.  The  matters  relied  upon  by 
petitioners  must  be  specified  in  their 
petitions  with  particularity. 

No.  MC-FC-68659.  By  order  of  May 
25,  1966,  the  Transfer  Board  surproved 
the  tranMer  to  Price  8.  Hilton  and  War¬ 
den  O.  Hilton,  a  partnership,  doing 
business  as  Hiltons  Trucking,  Rural 
Route  No.  1.  Box  215,  Oalesvllle,  Wis., 
54630,  of  certificate  in  No.  M&-96439. 
issued  December  2, 1952,  to  Price  Stevens 
Hilton,  doing  business  as  Price  8.  Hilton 
Trucking,  Rural  Route  No.  1,  Box  315, 
GalesviUe,  Wls.,  54630,  authorising  the 


transportation  of;  General  cmnmodl- 
tiee.  with  the  usual  exceptlMis  including 
household  goods  and  commodities  in 
bulk,  from  Winona.  lAiim.,  and  points  in 
Minnesota  within  5  miles  of  Winona  to 
named  points  in  Tronpealeau  and 
Lacrosse  Counties,  Wls.,  and,  livestock 
and  agricultural  commodities  on  the 
return. 

No.  M(3-PCJ-68663.  By  order  of  May 
25,  1966,  the  Transfer  Board  approved 
the  transfer  to  George  O.  Slater,  Inc., 
Stought(Hi,  Mass.,  of  the  certificate  in 
No.  MC-45362.  issued  July  30,  1965,  to 
Hyman  Stone,  doing  business  as  Stone 
Bros.,  and  acquired  by  George  O.  Slater, 
Stoughton,  Mass.,  authorizing  the  trans¬ 
portation  of:  Household  goods,  between 
Boston.  Mass.,  and  points  in  Massachu¬ 
setts  within  25  miles  of  Boston,  on  the 
one  hand,  and,  on  the  other,  points  in 
Connecticut,  Rhode  Island,  New  York, 
New  Jersey,  Pennsylvania,  New  Hamp¬ 
shire.  Maine,  and  Maryland.  Robert  J. 
Gallagher,  111  State  Street,  Boston. 
Mass.,  02109,  attorney  for  applicants. 

No.  MG-FC-68668.  By  order  of  May 
25,  1966,  the  Transfer  Board  approved 
the  transfer  to  E.  L.  Hollingsworth  k 
Co.,  a  corporation.  Flint,  Mich.,  of  the 
certificate  in  No.  MC-28636,  Issued  June 
12,  1941,  to  E.  L.  Hollingsworth,  doing 
business  as  E.  L.  Hollingsworth  k  Co.. 
Flint,  Mich.,  authorizing  the  transporta¬ 
tion  of:  General  commodities,  excluding 
household  goods,  commodities  in  bulk, 
and  other  specified  commodities,  be¬ 
tween  Detroit,  Mich.,  and  Bay  City, 
Mich.,  serving  the  intermediate  points  of 
Pontiac,  Flint,  and  Saginaw.  Mich. 
Quentin  A.  Ewert,  Union  Savings  k  Loan 
Building,  117  West  Allegsm  Street.  Lan¬ 
sing,  Mich.,  48933,  counsel  for  applicants. 

No.  MC-FC-68709.  By  order  of  May 
25.  1966,  the  Transfer  Board  approved 
the  transfer  to  Joseph  L.  Werner,  doing 
business  as  Werner  Express,  St.  Louis, 
Mo.,  of  the  operating  lights  of  Meier 
Drayage  Co.,  Inc.,  St.  Louis,  Mo.,  in  Cer¬ 
tificate  No.  MC-80345  (Sub-No.  1).  is¬ 
sued  November  10,  1949,  authorizing  the 
transportation,  over  Irregular  routes,  of 
uncrated,  new,  household  furniture, 
household  furnishings,  and  household 
appliances,  from  St.  Louis,  Mo.,  to  points 
in  Illinois  within  85  miles  of  St.  Louis, 
and  of  used  or  damaged  household  fur¬ 
niture.  household  furnishings,  and 
household  appliances,  uncrated,  from 
points  in  Illinois  witiUn  85  miles  of  St. 
Louis  to  St.  Louis,  Mo.  Austin  C.  Knetz- 
ger,  722  Chestnut  Street,  St.  Louis,  Mo., 
63101,  attorney  for  applicants. 

No.  MC-PC-68719.  By  order  of  May 
23,  1966,  the  Transfer  Board  approved 
the  transfer  to  Robert  E.  Mack,  Harry 
Robson,  Carl  Browm,  Sophie  R.  Mack, 
and  Estelle  M.  Punk,  a  partnership,  doing 
business  as  Mack  Transportation  Co., 
Philadelphia,  Pa.,  of  Certificate  No.  MC- 
10223,  issued  May  24,  1949,  authorizing 
the  transportation  of  general  cmnmodl- 
tles,  with  the  iisual  exceptions,  over  ir¬ 
regular  routes  between  points  and  places 
in  Philadelphia,  Pa.;  and  in  Permit  No. 
MC-105809  and  MC-105809  (ISub-Ho.  4). 
MC-105809  (Sub-No.  5),  and  MC^-105809 
(Sub-No.  6) ,  issued  by  the  Commlsskm, 
May  25,  1949,  June  14,  1951,  Novembeir 


14. 1952,  and  Msur^h  11, 1954,  respectively, 
of  such  C(Hiunodltles  as  are  sold  in  chain 
and  retail  stores,  coal  tar  products,  in 
bulk,  and  plumbing  and  heating  sup¬ 
plies,  fr(»n  Philadelphia,  Pa.,  and  Tully- 
towm.  Pa.,  to  points  and  places  in  Con¬ 
necticut,  Delaware.  Maryland,  New  Jer¬ 
sey,  New  Yoi*,  and  Pennsylvania,  vary¬ 
ing  with  the  commodities  indicated. 
Dual  operations  were  authorized.  Alan 
L.  Reed.  2107  Fidellty-Philadelphia  Trust 
Building.  Philadelphia,  Pa..  19109,  attor¬ 
ney  for  applicants. 

No.  MC-PG-68746.  By  order  of  May 
25.  1966,  the  Transfer  Board  approved 
the  transfer  to  Blaschke  Trucking  Co.,  a 
corporation,  Houston,  Tex.,  of  the  cer¬ 
tificate  of  registration  in  No.  MC-120851 
(Sub-No.  1),  issued  April  20,  1964,  to 
Hugo  E.  Blaschke,  doing  business  as 
Blasclike  Trucking  Co.,  Houston,  Tex., 
evidencing  a  right  to  engage  in  trans¬ 
portation  in  interstate  or  foreign  com¬ 
merce  solely  within  the  State  of  Texas, 
corresponding  to  Certificate  of  Public 
Conv^ence  and  Necessity  No.  5255, 
Docket  No.  S-5936,  dated  February  13, 
1961,  issued  by  the  Railroad  Commission 
of  Texas.  H.  H.  Prewrett,  Suite  2159, 
Teimessee  Building,  Houston,  Tex.,  77002, 
attorney  for  applicants. 

No.  MC-F068752.  By  order  of  May 
25,  1966,  the  Transfer  Board  approved 
the  transfer  to  Frederick  Schroen  and 
William  Schroen,  a  partnership,  doing 
business  as  R.  Rieken  Moving  k  Storage, 
Cressklll,  N.J.,  of  certificate  in  No.  MC- 
60611,  Issued  May  11,  1949,  to  Richard 
Rieken,  New  Milford.  N.J.,  authmizing 
the  transportation  of:  Household  goods, 
as  defined  by  the  Commission,  between 
points  and  places  within  100  miles  of 
Dumont,  N.J.  Edward  F.  Bowes,  1060 
Broad  Street,  Newark,  N.J.,  attorney  for 
applicants. 

[SEAL]  H.  Neil  Garson. 

Secretary. 

IFJEl.  Doc.  64-6037;  FUed,  June  1.  1066; 

8:47  am.) 


(Notice  100] 

MOTOR  CARRIER  TEMPORARY 
AUTHORITY  APPLICATIONS 

Mat  27, 1966. 

The  following  are  notices  of  filing  of 
i^licatlons  for  temporary  authority  un¬ 
der  section  210a(a)  of  the  Interstate 
Commerce  Act  provided  for  under  the 
new  rules  in  Ex  Parte  No.  MC  67  (49 
CFR  Part  240) .  published  in  the  Federal 
Register,  issue  of  April  27, 1965,  effective 
July  1,  1965.  These  rules  provide  that 
protests  to  the  granting  of  an  application 
must  be  filed  wdth  the  field  official  named 
in  the  ftDERAL  Register  publication, 
wrlthln  15  calendar  days  after  the  dtde 
notice  of  the  filing  of  the  triplication  is 
published  in  the  Federal  Register.  One 
copy  of  such  protest  must  be  served  on 
the  applicant,  or  its  authorized  repre¬ 
sentative.  if  any,  and  the  iH-otest  must 
certify  that  such  service  has  been  made. 
The  protest  must  be  specific  as  to  the 
service  which  such  protestant  can  and 
will  offer,  and  must  consist  of  a  signed 
original  and  six  c<H>ie8. 
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A  copy  of  the  application  is  on  file,  and 
can  be  examined,  at  the  Office  of  the  Sec¬ 
retary.  Interstate  Commerce  Commis¬ 
sion.  Washington,  D.C..  and  also  in  the 
field  office  to  which  protests  are  to  be 
transmitted. 

Motor  Carriers  or  Property 

No.  MC  22046  (Sub-No.  13  TA) .  filed 
May  25.  1966.  Applicant:  W.  M. 

.(BILLY)  WALKER,  INC.,  129  South 
Orimes  Street,  Hobbs,  N.  Mex.,  88240. 
Applicant’s  representative:  W.  D.  Oirand, 
Hobbs,  N.  Mex.,  88240.  Authority  sought 
to  operate  as  a  common  carrier,  by  motor 
vehicle,  over  irregular  routes,  transport¬ 
ing:  Commodities,  the  transportation  of 
which,  because  of  size  or  weight,  requires 
the  use  of  special  equipment,  and  related 
machinery  parts,  and  related  contractors’ 
materials  and  supplies  when  their  trans¬ 
portation  is  incidental  to  the  transporta¬ 
tion  by  the  carrier  of  commodities  which, 
because  of  size  or  weight  require  the  use 
of  special  equipment,  from  and  to  all 
points  within  a  radius  of  200  miles  of 
Hobbs.  N.  Mex.,  for  180  days.  Support¬ 
ing  shippers:  New  Mexico  Electric  Serv¬ 
ice  Co.,  Post  Office  Box  920,  Hobbs, 
N.  Mex.,  88240:  H.  B.  Zachry  Co..  Post 
Office  Box  760,  Hobbs.  N.  Mex.,  88240; 
Missouri  Valley  Constructors,  Inc.,  Post 
Office  Box  1988,  Amarillo.  Tex.,  79105; 
Potash  Co.  of  America,  Post  Office  Box  31, 
Carlsbad.  N.  Mex.,  88220;  Rust  Caterpil¬ 
lar  Tractor  Co..  Post  Office  Box  856, 
Hobbs.  N.  Mex.,  88240;  New  Mexico  Bank 
L  Trust  Co..  Hobbs.  N.  Mex..  88240;  In¬ 
ternational  Minerals  &  Chemical  Corp., 
Post  Office  Box  71,  Carlsbsui,  N.  Mex., 
88220.  Send  protests  to:  Jerry  R.  Mur¬ 
phy,  District  Supervisor.  Bureau  of  Op¬ 
erations  and  Compliance,  Interstate 
CcMiunerce  Commission,  109  U.S.  Court¬ 
house  Building,  Albuquerque,  N.  Mex., 
87101. 

No.  MC  105159  (Sub-No.  18  TA) .  filed 
May  25.  1966.  Applicant:  LAWRENCE 
TRUCKING.  INC.,  1320  West  Main 
Street,  Red  Wing,  Minn.  Applicant’s 
representative:  Donald  B.  Taylor,  4261 
Minnehaha  Avenue  South,  Minneapolis. 
Minn.,  55406.  Authority  sought  to 
operate  as  a  common  carrier,  by  motor 
vehicle,  over  irregular  routes,  transport¬ 
ing:  Clay  products  and  mortar  mix,  from 
Red  Wing,  Minn.,  and  Des  Moines.  Iowa, 
to  points  in  Iowa,  Minnesota,  and  Ne¬ 
braska,  for  180  days.  Supporting  ship¬ 
per:  Red  Wing  Sewer  Pipe  Corp., 
Peatherstone  Road,  Red  Wing.  Minn. 
Send  protests  to:  C.  H.  Bergquist,  District 
Supervisor,  Bureau  of  Oi>erations  and 
Compliance.  Interstate  Commerce  Com¬ 
mission.  448  Federal  Building  and  UB. 
Courthouse,  110  South  Fourth  Street, 
Minneapolis,  Minn.,  55401. 

No.  MC  110686  (Sub-No.  33  TA).  filed 
May  25. 1966.  Applicant:  McCORMIC^K 
DRAY  LINE,  INC.,  Avis,  Pa.  Applicant’s 
representative:  J.  S.  Griffith  (same 
address  as  above).  Authority  sought  to 
operate  as  a  common  carrier,  by  motor 
vehicle,  over  irregular  routes,  transport¬ 
ing:  Bulk  handling  semitrailers,  equippM 
with  vacuum  and  pressure  conveying 
systems,  as  demonstrators,  between 
points  in  the  United  States  (excluding 
Alaska  and  Hawaii) .  for  180  days.  Sup¬ 


porting  shipper:  ’The  Young  Machinery 
Company,  Inc.,  Muncy,  Pa.  Send  pro¬ 
tests  to:  Kenneth  R.  Davis,  District 
Supervisor.  Bureau  of  Operations  and 
Compliance,  Interstate  Commerce  Com¬ 
mission,  309  UB.  Post  Office  Building, 
Scranton,  Pa..  18503. 

No.  MC  116073  (Sub-No.  69  TA). 
filed  May  25.  1966.  Applicant:  BAR¬ 
RETT  MOBILE  HOME  ’TRANSPORT, 
INC., '^1825  Main  Avenue,  Moorhead, 
Minn.,  56560.  Applicant’s  representa¬ 
tive:  John  C.  Barrett  (same  address  as 
above) .  Authority  sought  to  operate  as 
a  common  carrier,  by  motor  vehicle,  over 
irregular  routes,  transporting:  Trailers 
designed  to  be  drawn  by  passenger  auto¬ 
mobiles,  in  initial  movement,  from  iioints 
in  Sauk  County,  Wls.,  to  points  in  Mich¬ 
igan.  Ohio,  Indiana,  Illinois,  Missouri, 
Iowa,  Minnesota,  North  Dakota,  South 
Dakota.  Nebraska,  and  Montana,  for  180 
days.  Supporting  shipper:  House  of 
Harmony,  Inc.,  301  South  Main  Street, 
Adams,  Wls.,  ^910.  Send  protests  to: 
Joseph  H.  Ambs,  District  Supervisor, 
Bureau  of  Operations  and  Compliance. 
Interstate  Conunerce  Commission,  1621 
South  University  Drive,  Room  213,  Fargo, 
N.  Dak.,  58102. 

No.  MC  125216  (Sub-No.  2  TA), 
filed  May  25,  1966.  Applicant:  OWENS 
TRUCKMEN.  INC.,  183  Concord  Street, 
Brookhm,  N.Y.  Applicant’s  representa¬ 
tive:  Bert  Collins.  140  Cedar  Street,  New 
York,  N.Y.,  10006.  Authority  sought  to 
operate  as  a  contract  carrier,  by  motor 
vehicle,  over  irregular  routes,  transport¬ 
ing  :  Elevators  and  escalators,  and  parts, 
cabs,  materials,  supplies,  equipment, 
tools  and  accessories  used  or  useful  in 
installation  and  repair  of  elevators  and 
escalators,  from  Long  Island  City,  N.Y., 
to  points  In  New  Jersey.  Connecticut, 
and  New  York,  returned  shipments,  on 
return;  Restriction;  Under  contract  with 
Stanley  Elevator  Co.,  Inc.,  Long  Island 
City,  N.Y.,  for  180  days.  Supporting 
shipper:  Stanley  Elevator  Co.,  Inc.,  47- 
24  27th  Street,  Long  Island  City.  N.Y. 
Send  protests  to:  Robert  E.  Johnston, 
District  Supervisor,  Bureau  of  Opera¬ 
tions  and  Compliance,  Interstate  Com¬ 
merce  Commission,  346  Broadway,  New 
York.  N.Y.,  10013. 

No.  MC  125458  (Sub-No.  3  TA).  filed 
May  25.  1966.  Applicant:  DWIGHT 
LEWIS,  doing  business  as  LEWIS  GRAIN 
<t  PRODUCE,  Post  Office  Box  262,  Mor¬ 
ton,  Miss.  Applicant’s  representative: 
Donald  B.  Morrison,  Post  Office  Box  961, 
Jackson,  Miss.  Au^ority  sought  to  (V- 
erate  as  a  contract  carrier,  by  motor 
vehicle,  over  Irregular  routes,  transport¬ 
ing:  Wooden  pallets,  from  Morton,  Miss., 
to  Mobile,  Ala.,  New  Orleans,  Weeks, 
Reserve,  and  Harvey,  La.,  and  Memphis, 
Tenn.,  service  performed  under  a  con¬ 
tinuing  contract  with  Morton  Manufac¬ 
turing  Co.,  Inc.,  Morton,  Miss.,  for  180 
days.  Supporting  shipper:  Morton 
Manufacturing  Co.,  Inc.,  Morton,  Miss. 
(A.  B.  Farriss,  President).  Send  pro¬ 
tests  to:  Floyd  A.  Johnson,  District  Su¬ 
pervisor,  Bureau  of  Operations  and  Com¬ 
pliance,  Interstate  Commerce  Commis¬ 
sion,  320  UB.  Post  Office  Building, 
Jackson,  Miss.,  39201. 


No.  MC  128247  TA,  filed  May  24.  1966. 
AppUcant:  BURSAL  ’TRANSPORT,  INC., 
Rural  Route  1.  Bunker  Hill,  Ind.  Appli¬ 
cant’s  representative;  Warren  C.  Mober- 
ly,  1212  Fletcher  ’Trust  Building,  Indian¬ 
apolis,  Ind.  Authority  sought  to  operate 
as  a  contract  carrier,  by  motor  vehicle, 
over  irregular  routes.  tranq;>orting:  (1) 
Iron  and  steel  articles,  and  dross,  from 
the  plants  or  warehouses  of  Continental 
Steel  Corp.  at  Kc^omo,  Ind.,  to  points  in 
Illinois,  Michigan.  Wi^nsin,  Missouri, 
Iowa,  Ohio,  Pennsylvania,  'l^rginia.  West 
Virginia,  Kentucky,  and  Tennessee,  (2) 
machinery,  machinery  parts,  millrolls, 
iron  and  steel;  ingots,  iron  and  steel, 
carrier  shipping  reels,  cleaning  com¬ 
pounds  and  lubricants,  from  all  points  in 
Illinois,  Michigan,  Wisconsin.  Missouri, 
Iowa,  Ohio,  Pennsylvania,  Vir^nia,  West 
Virginia,  Kentucky,  and  Tennessee,  to 
the  plants  or  warehouses  of  Continental 
Steel  Corp.  at  Kokomo,  Ind.,  (3)  lime 
and  quick  lime,  tram  Chicago,  HI.,  St. 
Louis,  Mo.,  and  WoodvUle,  Ohio,  to  the 
plants  or  warehouses  of  Continental 
Steel  Corp.  at  Kokomo.  Ind.,  (4)  dolo¬ 
mite,  from  Chicago,  m.,  to  the  plants  or 
warehouses  of  Continental  Steel  Corp.  at 
Kokomo.  Ind.,  (5)  refractory  products, 
from  Chicago,  HI.,  WoodvUle,  Ohio,  and 
Pittsburgh,  Pa.,  to  the  plants  or  ware¬ 
houses  of  Continental  Steel  Corp.  at 
Kokomo,  Ind.,  (6)  ingot  molds  and  stools, 
and  fence  posts,  from  Chicago  Heights, 
HI.,  to  the  plants  or  warehouses  of  Con¬ 
tinental  Steel  Corp.  at  Kokomo,  Ind.,  for 
180  days.  Supporting  shipper:  Conti¬ 
nental  Steel  Corp.,  Kokomo,  Ind.  Send 
protests  to:  District  Supervisor  Dixon, 
Bureau  of  Operations  and  CmnpUance, 
Interstate  Commerce  Commission,  308 
Federal  BuUding,  Fort  Wasme,  Ind., 
46802. 

No.  MC  128248  TA.  filed  May  25.  1966. 
AppUcant:  ROUNTREE  TRANSPORT. 
INC.,  3580  Southwest  46th  Avenue,  Fort 
Lauderdale,  Fla.,  33302.  AppUcant's 
representative:  John  T.  Bond,  1955 
Northwest  17th  Avenue,  Miami,  Fla. 
Authority  sought  to  cerate  as  a  contract 
carrier,  by  motor  vehicle,  over  irregular 
routes,  transporting:  Telephone  equip¬ 
ment,  material  and  supplies  used  in  the 
installation,  maintenance,  and  repair  of 
such  equipment,  for  the  account  of 
Western  Electric  Co.,  Inc.,  between  Fort 
Lauderdale,  Fla.,  on  the  one  hand,  and, 
on  the  other,  points  in  Broward,  Dade, 
and  Palm  Beach  Counties,  Fla.,  for  180 
days.  Supporting  shipper:  Western 
Electric  Co.,  Inc.,  3300  Lcoclngton  Road, 
Winston-Salem,  N.C.  Send  protests  to: 
Joseph  B.  Teichert,  District  Supervisor, 
Bureau  of  Operations  and  CompUance. 
Interstate  Commerce  Commission,  Ro<Mn 
1621,  51  Ek>uthwest  First  Avenue,  Miami, 
Fla.,  33130. 

No.  MC  128249  TA,  filed  May  25, 
1966.  Applicant:  CRONER  DIS’TRIB- 
UriNG  CORP.,  530  Olmstead  Avenue, 
Bronx,  N.Y.  AppUcant’s  representative: 
Charles  J.  WiUlams,  1060  Broad  Street, 
Newark,  NJ.,  07102.  Authority  sought 
to  operate  as  a  contract  carrier,  by  motor 
vehicle,  over  Irregular  routes,  transport¬ 
ing:  (1)  Noodles,  spaghetti,  macaroni, 
baked  goods  (such  as  matzos,  macaroons, 
soup  nuts,  and  kichel),  from  Long  Is- 
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land  City,  N.T,.  to  Bast  Paterson  and 
Hackensack,  NJ.,  (2)  dried  soups,  from 
Patersmi,  VJ.,  to  Farminardale,  Lc^  Is¬ 
land  City,  Bronx,  and  Bnxdclyn,  N.Y.,  (3) 
return  shipments  of  noodles,  baked 
goods,  and  dehydrated  soups,  from  East 
Paterscxi  to  Lmig  Island  City,  N.Y.,  re¬ 
stricted  to  a  service -to  be  performed 
under  a  continuing  contract  or  ccmtracts 
with  A.  Goodman  It  Sons,  Inc.,  for  180 
days.  Supporting  shipper:  A.  Goodman 
U  Sons,  Inc.,  2107  41st  Avenue,  Long 
Island  City,  N.Y.  Send  protests  to: 
Robert  E.  Johnston,  District  Supervisor, 
Bureau  of  Operations  and  Compliance, 
Interstate  Commerce  Commission,  346 
Broadway,  New  York,  N.Y.,  10013. 

No.  MC  128250  TA,  filed  May  25, 
1966.  Applicant:  EUGENE  NANNEY, 
827  Harvard  Road.  Sikeston,  Mo.  Appli¬ 
cant’s  representative:  Daniel  S.  Norton, 
Post  Office  Box  447,  Sikeston,  Mo.  Au¬ 
thority  sought  to  operate  as  a  contract 
carrier,  by  motor  vehicle,  over  irregular 
routes,  transporting:  (1)  Used  farm 
equipment,  from  Sikeston,  Mo.,  to  on- 
farm  sites  throughout  the  continental 
United  States;  no  return  movement,  (2) 
ceramic  lamps,  from  Maidleld,  Ky^  to 
Chicago,  HI.,  and  on  return,  shredded 
paper  (packaging  material)  from  points 
In  Cook  County,  m.,  to  Mayfield,  Ky.,  tor 
180  days.  Supporting  shipper:  Brewer 
Auction  Co..  Sikeston,  Mo.;  Sikeston 
Ceramics.  Mayfield,  E^y.  Send  protests 
to:  J.  P.  Werthmann,  District  Supervisor. 
Bureau  of  Operations  and  Compliance, 
Interstate  Commerce  Commission.  Room 
3248-B.  1520  Market  Street,  St.  Louis, 
Mo.,  63103. 

No.  MC  128252  TA.  filed  May  25. 
1966.  AppUcant:  DAVID  MARCUS,  do¬ 
ing  business  as  MARCUS  TRUCKING. 
1625  Emmons  Avenue,  Brook]^  N.Y. 
Applicant’s  representative:  Arthur  Plken, 
160-16  Jamaica  Avenue,  Jamaica,  N.Y. 
Authority  sought  to  operate  as  a  common 
carrier,  by  motor  vehicle,  over  irregular 
routes,  transporting:  Electric  lamps  and 
fixtures  and  parts  used  in  the  manufac¬ 
ture  of  lamps  and  fixtures,  (1)  from  piers 
and  wharves  in  the  New  York,  N.Y..  c(Hn- 
mercial  zone  to  premises  of  MobUlte,  Inc., 
at  Great  Neck,  N.Y.,  (2)  from  premlMS  of 
Mobllite,  Inc.,  at  Great  Neck,  N.Y„  to 
freight  forwarders  and  consolidators  In 
the  New  York,  N.Y.,  commercial  zone 
and  to  points  in  New  Jersey  and  points  in 
Fairfield  County, 'Conn.,  for  150  days. 
Supporting  shipper:  Mobllite,  Inc.,  98 
Cuttermill  Road.  Great  Neck,  N.Y.  Send 
protests  to:  Robert  E.  Johnston,  District 
Supervisor,  Bureau  of  Operations  and 
Compliance,  Interstate  Commerce  Com¬ 
mission,  346  Broadway,  New  YoA,  N.Y., 
10013. 

Motor  Carriers  or  Passengirs 

No.  MC  127138  (Sub-No.  1  TA),  filed 
May  25,  1968.  An>llcant;  VINCENT 
DALESSIO,  926  Fifth  Street,  New 
Martinsville.  W.  Va..  26155.  Applicant’s 
representative:  D.  L.  Bennett.  213  First 
NaUonal  Bank  Building.  2207  National 
Road.  Wheeling,  W.  Va.,  26003.  Au¬ 
thority  sought  to  operate  as  a  common 
carrier,  by  motor  vdilcle,  over  regular 
routes,  transporting:  Passengers  and 
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their  baggage,  between  Jacksonburg, 
W.  Va.,  and  Hannibal,  Ohio,  as  follows: 
From  Jacksonburg,  over  West  Virginia 
Highway  20  to  New  Martinsville,  W.  Va.. 
thence  across  the  Ohio  River  to  Ohio 
Highway  7,  thence  over  Ohio  Highway  7 
to  plantsite  of  Ormet  Corp.  In  Hannibal, 
Ohio,  and  return  over  the  same  routes, 
serving  all  intermediate  points,  for  180 
days.  Supported  by:  Robert  Anderson, 
Box  3.  Jacksonburg.  W.  Va.;  John  Bas¬ 
sett,  Reader.  W.  Va.;  Robert  Eling,  Box 
154,  Pine  Grove,  W.  Va.;  Lee  White, 
Jacksonburg,  W.  Va.;  Sherman  Larrl- 
more.  Reader,  W.  Va.;  Leslie  Williams, 
Route  7  .Turkey  Run.  W.  Va.;  R.  W. 
Elliot,  Pine  Grove,  W.  Va.;  John  Brown, 
Route  20,  Turkey  Rim,  W.  Va.  Send 
protests  to:  J.  A.  Niggemyer,  District 
Supervisor,  Bureau  of  Operations  and 
Compliance,  Interstate  Commerce  Com¬ 
mission,  531  Hawley  Building,  Wheeling, 
W.  Va..  26003  . 

By  the  Commission. 

[SEAL]  H.  Neil  Garson, 

Secretary. 

[FJL.  Doc.  66-6028;  FUed,  June  1,  1966; 

8:47  ajn.] 


[NoUce  827] 

MOTOR  CARRIER  APPLICATIONS  AND 
CERTAIN  OTHER  PROCEEDINGS 
Mat  27,  1966. 

The  following  publications  are  gov¬ 
erned  by  miecial  rule  1.247  of  the  Com¬ 
mission’s  rules  of  practice,  published  in 
the  Federal  Register  issue  of  April  20. 
1966,  which  became  effective  May  20, 
1966. 

The  publications  hereinafter  set  forth 
reflect  the  scope  of  the  applications  as 
filed  by  applicant,  and  may  include  de¬ 
scriptions,  restri(itions,  or  limitations 
which  are  not  in  a  form  acceptaUe  to 
the  Commission.  Authority  which  ulti¬ 
mately  may  be  granted  as  a  result  of  the 
applications  here  noticed  will  not  neces¬ 
sarily  reflect  the  phraseology  set  forth 
in  the  application  as  filed,  but  also  will 
eliminate  any  restrictions  which  are  not 
acceptable  to  the  Commission. 

ApPUCATIONS  ASSIOIfXD  FOR  ORAL 
Hxarino 

MOTOR  CARRIERS  OP  PROPERTY 

No.  MC  112822  (Sub-No.  65).  filed 
May  19.  1966.  AivUcant:  EARL  BRAY. 
INC.,  Post  Office  Box  1191,  Linwood  and 
North  Streets,  Cushing,  C^ila.  Authority 
sought  to  operate  as  a  commoti  carrier, 
by  motor  vehicle,  over  irregular  routes, 
transporting:  (1)  Foodstuffs,  from 
^rlngdale.  Ark.,  to  points  in  Kansas. 
Missouri,  Kentucky  and  to  Alton,  Cairo, 
Carbondale,  Centralla,  East  St.  Louis, 
Eldorado,  Granite  City,  Marion.  Mount 
Vernon,  Murphysboro,  Staunton,  litch- 
field,  Quincy,  and  Scott  Air  Force  Base, 
m.,  and  (2)  foodstuffs  and  baby  supplies, 
from  Fort  &nith.  Ark.,  to  points  in  Ken¬ 
tucky,  and  to  AlUxi.  Cairo,  Carbondale, 
Centrsdla,  East  St.  Louis,  IHdorado, 
Granite  City,  Marion.  Mount  Vernon, 
Murphysboro.  Staunton,  Litchfield, 
Quincy,  and  Scott  Air  IV>rce  Base.  HI. 
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Note:  If  a  hearing  is  deemed  necessary, 
applicant  requests  it  be  held  at  Little 
Rock.  Ark. 

HEARING:  June  9.  1966,  at  the  Ar¬ 
kansas  Commerce  Commission.  Justice 
Building,  State  Capitol.  Little  Rock,  Ark., 
before  Examiner  Frederick  G.  Smithson. 

No.  MC  112435  (Sub-No.  5)  (RepubU- 
cation),  filed  March  19.  1965,  published 
PkDBRAL  Register  issues  of  April  14, 1965, 
and  June  9,  1965,  and  republished,  this 
issue.  Applicant:  D.  M.  SMOCK,  L.  D. 
SMCXIK,  and  E.  G.  SMOC^K,  a  partner¬ 
ship  doing  business  as  D.  It  L.  E.  ’TRAN¬ 
SIT  CO.,  1502  Augusta  Street.  Zanesville, 
Ohio.  Applicant’s  representative:  James 
M.  Burteh,  44  Esist  Broad  Street.  Colum¬ 
bus  15.  Ohio.  By  application  filed  March 
19.  1965,  as  amended  May  27,  1965,  and 
published  in  the  Federal  Register  Jime 
9,  1965,  applicant  seeks  a  permit  under 
section  209  of  the  Interstate  Commerce 
Act.  authorizing  it  to  extend  its  opera¬ 
tions  as  a  contract  carrier  by  motor  ve- 
hide  in  interstate  or  foreign  commerce, 
over  irregular  routes,  to  the  transporta¬ 
tion  of  (a)  ferro  alloys  from  Philo,  Ohio, 
to  points  in  Kentucky,  (b)  ferro  alloys 
In  containers  from  Philo,  Ohio,  to  New 
Jersey  and  Baltimore  and  Sparrows 
Point,  Md..  and  (c)  equipment,  mate¬ 
rials  and  supplies  used  in  the  manufac¬ 
ture,  proces^g,  packaging  and  sale  of 
ferro  alloys  from  points  in  Kentucky, 
Pennsylvania,  West  'THrginla,  Illinois, 
Indiana.  Michigan,  New  York,  Balti¬ 
more,  Md.,  and  St.  Louis,  Mo.,  to  Philo. 
Ohio.  The  application  was  referred  to 
Examiner  Edwin  J.  Martenet  for  hear¬ 
ing  on  December  2. 1965,  and  the  recom¬ 
mendation  of  an  appropriate  order 
thereon; 

A  corrected  report  and  recommended 
order  of  the  Commission,  served  April  14, 
1966,  which  became  effective  May  16, 
1966,  finds  that  the  applicant  is  fit,  will¬ 
ing,  and  able  prc^rly  to  perform  the 
service  of  a  contract  carrier  by  motor 
vehicle  and  to  conform  to  the  provisions 
of  the  Interstate  Commerce  Act  and  with 
the  lawful  requirements,  rules  and  reg¬ 
ulations  of  the  Commission  thereunder 
and  that  operation  in  Interstate  or  for¬ 
eign  commerce  by  applicant  as  a  con¬ 
tract  carrier  by  motor  vehicle  over  ir¬ 
regular  routes  under  continuing  contract 
with  the  Ohio  Ferro  Alloys  Corp.  of  Can¬ 
ton.  Ohio,  in  the  transportation  of  (a) 
ferro  alloys,  from  Philo.  Ohio,  to  points 
in  Kentucky,  New  Jersey,  and  Sparrows 
Point.  Md.,  (b)  ferro  alloys  in  containers, 
from  Philo,  CRiio,  to  Baltimore,  Md..  and 
(c)  equipment,  materials  and  supplies 
used  in  the  manufacture,  processing, 
packaging  and  sale  of  ferro  alloys  (ex¬ 
cept  liquid  commoditlm,  in  bulk,  in  tank 
vehicles),  from  points  in  Kentucky, 
Pennsylvania,  West  Virginia,  Illinois. 
Indiana,  Michigan,  New  Jersey,  New 
York,  Baltimore,  Md.,  and  St.  Louis,  Mo., 
to  Philo.  Ohio,  will  be  consistent  with 
the  puUic  Interest  and  the  national 
transportsition  policy. 

The  amendments  proposed  by  the  ap¬ 
plicant  at  the  hearing  will  be  granted 
arith  the  proviso  or  condition  that  there 
be  republication  in  the  Federal  Reoistxr 
of  notice  of  the  amended  application 
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and  the  authority  granted  herein  and  the 
elapse  of  30  days  after  such  republlcatloa 
before  the  Issuance  to  the  applicant  of 
the  permit  sought  in  this  proceeding. 

Applications  for  CBRirricATES  or  Pkr- 

MiTS  Which  Are  To  Be  Processed  Con- 

CURRENTIT  WITH  APPLICATIONS  UNDER 
-  SEcncm  5  Governed  bt  Special  Rule 

1.240  to  the  Extent  Applicable 

No.  MC  15821  (Sub-No.  11),  filed  May 
19, 1966.  Applicant:  GRAF  BROS.,  INC., 
180  Main  Street,  Salisbury,  Mass.  Appli¬ 
cant’s  representative:  Kenneth  B.  Wil¬ 
liams,  111  State  Street,  Boston,  Mass. 
Authority  sought  to  operate  as  a  com¬ 
mon  carrier,  by  motor  vehicle,  over  ir¬ 
regular  routes,  transporting:  General 
commodities  (except  those  of  unusual 
value,  classes  A  and  B  explosives,  house¬ 
hold  goods  as  defined  by  the  Commission, 
commodities  in  bulk,  commodities  re¬ 
quiring  special  equipment,  and  those  in¬ 
jurious  or  contaminating  to  other  lad¬ 
ing),  between  points  in  Massachusetts. 
Note:  This  application  is  directly  related 
to  MC-F-9429  published  this  issue.  If  a 
hearing  is  deemed  necessary,  applicant 
requests  it  be  held  at  Boston,  Mass. 

No.  MC  52889  (Sub-No.  5),  filed  May 
12,  1966.  AppUcant:  EL  DORADO 

TRANSPORTATION  COMPANY,  IN¬ 
CORPORATED,  1718  Boston  Post  Road, 
Milford,  Conn.  Applicant’s  representa- 
tative:  A.  David  Millner,  1060  Broad 
Street,  Newark.  N.J.,  07102.  Authority 
sought  to  operate  as  a  common  carrier, 
by  motor  vehicle,  over  Irregular  routes, 
transporting:  General  commodities  (ex¬ 
cept  those  of  unusual  value,  classes  A 
and  B  explosives,  househoM  goods  as 
defined  by  the  Commission,  commodities 
in  bulk,  commodities  requiring  spe<dal 
equipment,  and  those  injurious  or  con¬ 
taminating  to  other  lading),  between 
points  in  Connecticut.  Note:  Applica¬ 
tion  is  directly  related  to  MC-F-9420.  to 
be  published  May  25,  1966.  Applicant 
states  that  operations  imder  this  author¬ 
ity.  if  granted,  will  be  tacked  to  ap¬ 
plicant’s  existing  authority,  in  which  it 
is  authorized  to  operate  in  the  States  of 
Connecticut,  Massachusetts,  New  Jersey, 
New  York,  and  Pennsylvania.  If  a 
hearing  is  deemed  necessary,  applicant 
requests  it  be  held  at  New  York,  N.Y.,  or 
New  Haven,  Conn. 

Applications  Under  Sections  5  and 
210a(b) 

TTie  following  applications  are  gov¬ 
erned  by  the  Interstate  Commerce  Com¬ 
mission’s  ^)ecial  rules  governing  notice 
of  filing  of  applications  by  motor  car¬ 
riers  of  property  or  passengers  under  sec¬ 
tions  5(a)  and  210a(b)  of  the  Interstate 
Commerce  Act  and  certain  other  pro¬ 
ceedings  with  respect  thereto  (49  CFR 
1.240). 

MOTOR  CARRIERS  OP  PROPERTY 

No.  MC-P-9428.  Authority  sought 
for  control  and  merger  by  IDA-CAL 
FREIGHT  LINES,  INC.,  1798  Floral 
Avenue  (Post  OfQce  Box  422) ,  Twin  Falls, 
Idaho,  of  the  operating  rights  and  prop¬ 
erty  of  (1)  IDA-MONT  FREIGHT 
LINES,  INC.,  1798  Floral  Avenue  (Post 
OfQce  Box  422) ,  Twin  Falls,  Idaho,  and 


(2)  BUHL-TWIN  FALLS  TRUCK 
LINES,  INC.,  1798  noral  Avenue  (Post 
Office  Box  422) ,  Twin  Falls,  Idaho,  and 
for  acquisition  by  HELMUT  MOSS,  also 
of  Twin  Falls.  Idaho,  of  control  of  such 
rights  and  property  through  the  trans¬ 
action.  Applicants’  attorney:  Marvin 
Handler,  405  Montgomery  Street,  Suite 
1401,  San  Francisco.  Calif.,  94104.  Op¬ 
erating  rights  sought  to  be  controlled 
and  merged:  (1)  IDA-MONT  FREIGHT 
LINES,  INC.:  General  commodities,  ex¬ 
cepting,  among  others,  household  goods 
and  commodities  In  bulk,  as  a  common 
carrier,  over  regular  routes,  between 
Butte,  Mont.,  and  Idaho  Falls,  Idaho, 
serving  all  intermediate  points;  frozen 
fruits  and  frozen  vegetables,  over  ir¬ 
regular  routes,  from  Caldwell,  Idaho, 
Salt  Lake  City  and  Ogden,  Utah,  and 
points  in  California,  Washington,  and 
Oregon,  to  points  in  Montana;  and  (2) 
BUHL-’TWIN  PALLS  TRUCK  LINES, 
INC.:  Under  a  certificate  of  registration 
in  Docket  No.  MC-120177  (Sub-No.  1), 
covering  the  transportation  of  property, 
as  a  common  carrier,  in  intrastate  state 
commerce,  in  the  State  of  Idaho.  IDA- 
CAL  FREIGHT  LINES,  INC.,  is  author¬ 
ized  to  operate  as  a  common  carrier  in 
Idaho,  California,  and  Nevada.  Applica¬ 
tion  has  not  been  filed  for  temporary  au¬ 
thority  vmcler  section  210a(b).  Note: 
M0118318  (Sub-No.  13).  Is  a  matter 
directly  related. 

No.  MC-F-9429.  Authority  sought  for 
purchsise  by  GRAF  BROS.,  INC.,  180 
Main  Street.,  Salisbury,  Mass.,  of  the  op¬ 
erating  rights  and  property  of  KFTVILLE 
MOTGR  LINES,  INC.,  27  Willow  Street. 
Westwood,  Mass.,  and  for  acquisition  by 
FRED  WM.  GRAF.  14  Allen  Street.  New- 
buryport.  Mass.,  of  control  of  such  rights 
and  property  through  the  purchase. 
Applicants’  attorneys:  Kenneth  B. 
Williams.  Ill  State  Street,  Boston,  Mass., 
02109,  and  Jeanne  M.  Hession,  5  Potosi 
Street.  Boston.  Mass.,  02122.  Operating 
rights  sought  to  be  transferred:  Under 
a  certificate  of  registration.  In  Docket 
No.  MC-97640  (Sub-No.  1),  covering  the 
transportation  of  general  commodities, 
as  a  (xxnmon  carrier  in  Intrastate  <x)m- 
merce,  within  the  State  of  Massachusetts. 
Vendee  is  authorized  to  operate  sis  a 
common  carrier  in  points  in  the  United 
States  east  of  the  Mississippi  River. 
Application  hsis  been  filed  for  temporary 
authority  imder  section  210a (b).  Note: 
Docket  No.  MC-15821  (Sub-No.  11)  is 
a  matter  directly  related. 

No.  MC-F-9431.  Authority  sought  for 
control  and  merger  by  MOTOR 
FREIGHT  CORPORATTON.  2345  South 
13th  Street,  Terre  Haute.  Ind.,  of  the 
operating  rights  and  property  of  DUR- 
RETT  TRANSFER,  INC.,  UB.  Highway 
41,  Springfield.  Tenn.,  and  for  acquisi¬ 
tion  by  HARRY  J.  ADAMS,  also  of  Terre 
Haute,  Ind.,  of  control  of  such  rights  and 
proi>eiiy  through  the  transsu^tion.  Ap- 
pllcsmts’  attorneys:  John  P.  McMahon, 
100  East  Broful  Street,  Columbus,  Ohio, 
43215,  and  A.  O.  Buck,  500  Court  Square 
Building.  Nashville,  Term.,  37201.  Op¬ 
erating  rights  sought  to  be  controlled 
and  ma'ged:  General  commodities,  ex¬ 
cepting.  among  others,  household  goods, 
and  commodities  in  bulk,  as  a  common 


carrier,  over  regular  routes,  between 
Nashville,  Term.,  and  Adairville,  Ky..  be¬ 
tween  Russellville,  Ky.,  and  Owensboro, 
Ky..  between  South  Carollton,  Ky.,  and 
Owensboro.  Ky.,  serving  all  intermediate 
ix>ints,  with  restriction;  between  Nash- 
vUle,  Term.,  and  Owensboro.  Ky..  between 
Adairville.  Ky.,  and  Russellville.  Ky.. 
serving  no  intermediate  points;  between 
Junction  of  UB.  Highways  41  and  60 
(near  Henderson.  Ky.) ,  and  Beech  Grove, 
Ky.,  serving  all  intermediate  and  off- 
route  points  (with  exceptions),  certain 
intermediate  points  for  purposes  of 
Joinder  only,  between  Henderson,  Ky., 
and  Sorgho.  Ky.,  serving  all  intermediate 
and  off-route  points  (with  exception), 
and  serving  Henderson  for  purposes  of 
Joinder  only,  between  Junction  of 
Kentucky  Highways  136  and  56  (West  of 
Beech  Grove,  Ky.),  and  Junction  of 
Kentucky  Highway  136  and  U.S.  High¬ 
way  41  (at  Anthoston,  Ely.),  serving  all 
intermediate  and  off-route  points  (with 
exception),  and  serving  Anthoston  for 
purposes  of  Joinder  only,  between  St. 
Josei^,  Davis  County,  Ky.,  and  Junction 
of  Kentucky  Highways  258  and  136  (near 
Anthoston.  Ky.) ,  serving  no  intermediate 
points,  wl^  restriction;  and  serving  cer¬ 
tain  off -route  points  in  cimnection  with 
carriers  authorized  regular  route  opera¬ 
tions,  with  restriction;  numerous  alter¬ 
nate  routes  for  operating  convenience 
only,  with  restric^ons;  and  general  com¬ 
modities,  excepting,  among  others,  com- 
mcxiities  in  bulk,  but  not  excepting 
hous^old  goods,  between  Sacramento, 
ICy.,  and  E^ransvllle.  Ind.,  serving  certain 
intermediate  points,  and.  the  off -route 
points  of  Curdsville,  and  Cleopatra,  Ky., 
between  Stanley,  and  E^ransvllle,  Ind., 
serving  no  Intermediate  points.  Motor 
Freight  Corp.  is  authorized  to  (^rate  as 
a  common  carrier  in  Indiana,  Illinois, 
Missouri.  Ohio,  Kentucky,  Nebraska,  and 
Iowa.  Application  has  not  been  filed  for 
temporary  authority  under  section 
210a(b). 

No.  MC-F-9432.  Authority  sought  for 
control  by  WATT  TRANSPORT,  INC., 
115  Army  Road,  Providence,  R.I..  02905, 
of  ESSEX  WAREHOUSE  COMPANY. 
609  West  29th  Street.  New  York,  N.Y.. 
and  for  acquisition  by  JOHN  J.  ORR,  II, 
HELEN  O.  DALEY,  and  N.  EVERETT 
PICC7HIONE,  all  also  of  Providence,  RJ., 
of  control  of  ESSEX  WAREHOUSE 
COMPANY,  through  the  acquisition  by 
WATT  TRANSPORT,  INC.  AppUcants’ 
attorney  and  representative:  John  C. 
Bradley,  618  Perpetual  Buildtaig,  Wash¬ 
ington.  D.C..  20424,  and  Russell  B. 
Cumett,  36  Circuit  Drive,  Edgewood  Sta¬ 
tion,  Providence,  R.I.,  02905.  Operating 
rights  sought  to  be  controlled:  Heaters, 
as  a  common  carrier,  over  irregular 
routes,  from  New  Yoric.  N.Y,  to  PhilUps- 
burg,  N.J.;  and  general  commodities,  ex¬ 
cepting,  among  others,  household  go(xls, 
and  conunoditles  in  bulk,  between 
Newark.  N.J..  on  the  one  hand,  and,  on 
the  other,  certain  specified  points  in 
New  York,  between  New  Yortc,  N.Y.,  and 
points  in  Nassau  and  Suffolk  Counties, 
N.Y.,  on  the  one  hand,  and.  on  the  other, 
certain  specified  points  in  New  Jersey. 
Watt  Tran^rt,  Inc.,  is  authorized  to  op- 
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erate  as  a  common  carrier  In  Massachu¬ 
setts.  New  Jersey,  Rhode  Island,  Con¬ 
necticut,  and  New  York.  Application 
has  been  filed  for  temporary  authority 
under  section  210a  (b). 

No.  MC-F-9433.  Authority  sought  for 
purchase  by  ADRIAN  VAN  DAALEN  and 
JAY  M.  VAN  DAALEN.  both  of  1239 
Randolph.  SW.,  Grand  Rapids,  Mich., 
49507,  of  the  operating  righto  and  pnv- 
erty  of  CAPITAL  EXPRESS.  INC.,  1621 
Century,  SW.,  Grand  Rapids,  Mich., 
49502.  Applicants’  attorney:  J.  M. 
Neath.  Jr..  One  Vandenberg  Center, 
Grand  Rapids,  Mich.  Operating  righto 
sought  to  be  transferred:  Household 
laundry  equipment,  as  a  contract  carrier, 
over  Irregular  routes,  from  Peoria,  m., 
to  Grand  Rapids,  Mich.,  from  Grand 
Rapids.  Mich.,  to  points  In  Illinois,  In¬ 
diana,  and  Ohio;  electric  ranges,  from 
Grand  Rapids,  Mich.,  to  points  In  Illinois, 
Indiana,  and  Ohio;  waste  paper,  from 
Chicago,  HI.,  to  Grand  Rapids,  Mich.; 
refrigerators  and  materials,  equipment, 
and  supplies,  used  In  the  manufacture 
of  refrigerators,  from  Grand  Rapids, 
Mich.,  to  Detroit,  Mich.;  refrigerators, 
from  Grand  Rapids,  Mich.,  to  points  In 
Illinois,  Indiana  and  Ohio;  materials, 
equipment,  and  supplies  used  In  the 
manufacture  of  r^rlgerators,  from 
points  In  Illinois,  Indiana  and  Ohio  to 
Grand  Rapids,  Mich.;  electric  ranges, 
and  parts  thereof,  from  Delaware.  Ohio, 
to  Grand  Rapids,  Mich.,  with  restriction; 
machinery  and  parts,  materials  and  sup¬ 
plies,  used  in  the  manufacture  of  electric 
ranges  (except  such  as  require  the  use 
of  special  equipment  to  load,  unload  or 
transport) ,  between  Grand  Rapids, 
Mich.,  and  Delaware,  Ohio,  with  restric¬ 
tion;  dishwashers  and  parts  thereof 
when  transported  at  the  same  time  and 
in  the  same  vehicle  with  dishwashers, 
from  ConnersvlUe,  Ind.,  to  Grand 
Rapids,  Mich.,  with  restriction;  dish¬ 
washers  and  parts  thereof  when  trans¬ 
ported  at  the  same  time  and  in  the  same 
vehicle  with  dishwashers,  when  moving 
in  mixed  loads  with  refrigerators,  elec¬ 
tric  ranges  or  household  laimdry  equip¬ 
ment,  the  said  dishwashers  and  parts 
thereof  not  to  exceed  25  percent  of  the 
weight  of  the  total  load,  from  Grand 
Rapids,  Mich.,  to  points  In  Illinois,  In¬ 
diana,  and  Ohio,  with  restriction;  cook¬ 
ing  ranges,  parts  thereof,  and  machinery 
and  parts,  materials  and  supplies  used 
in  the  manufacture  thereof  (except  such 
as  require  the  use  of  special  equipment 
to  load,  imload  or  transport),  between 
Grand  Rapids,  Mich.,  and  Delaware. 
Ohio,  wdth  restriction;  cooking  ranges. 
from  Grand  Rapids,  Mich.,  to  points  In 
Illinois,  Indiana  and  Ohio,  with  restric¬ 
tion;  dehumidifiers,  from  Colxunbus, 
Ohio,  to  Grand  Rapids,  Mich.;  water 
heaters,  from  Chicago,  HI.,  to  Grand 
Rapids,  Mich.;  water  heaters  and  de¬ 
humidifiers,  when  moving  In  mixed 
loads  with  other  appliances,  from  Grand 
Rapids,  Mich.,  to  points  In  Illinois,  In¬ 
diana,  and  Ohio,  with  restriction;  and 
materials,  equipment,  and  supplies  used 
In  the  manufacture  of  laundry  equip¬ 
ment  (except  steel,  and  except  materials, 
equipment,  and  supplies  used  in  the 


manufacture  of  laundry  equipments, 
which,  because  of  size  or  weight  or  In¬ 
herent  nature,  requires  the  use  of  special 
equipment  or  special  handling),  from 
points  In  Illinois.  Indiana,  and  Ohio,  to 
Grand  Rapids.  Mich.,  wdth  restriction. 
ADRIAN  VAN  DAALEN  and  JAY  M. 
VAN  DAALEN  hold  no  authority  with 
this  Conunlsslon.  However,  they  control 
KELLER  TRANSFER  LINE,  INC.,  1239 
Randolph  Street,  SW.,  Grand  Rapids, 
Mich.,  which  Is  authorized  to  operate  as 
a  common  carrier  In  Michigan  and 
Illinois.  Application  has  not  been  filed 
for  temporary  authority  under  section 
210a(b). 

By  the  Commission. 

[seal]  H.  Nin.  Garsow. 

Secretary. 

(FJt.  Doe.  66-eoae;  FUed,  June  1,  1960; 

8:47  am.) 


[NoUee  929] 

MOTOR  CARRIER  APPLICATION^  AND 

CERTAIN  OTHER  PROCEEDINGS 
Mat  27,  1966. 

The  following  publications  are  gov¬ 
erned  by  qieclal  rule  1.247  of  the  Com¬ 
mission’s  rules  of  practice,  published  In 
the  Fidxral  Rsgistxr  Issue  of  April  20, 
1966,  which  became  effective  May  20, 
1966. 

The  publications  hereinafter  set  forth 
reflect  the  scope  of  the  applications  as 
filed  by  appliciuit,  and  may  Include  de¬ 
scriptions,  restrictions,  or  limitations 
which  are  not  In  a  form  acceptable  to 
the  Commission.  Authority  which  ul¬ 
timately  may  be  granted  as  a  result  of 
the  applications  here  noticed  will  not 
necessarily  reflect  the  phraseology  set 
forth  In  the  application  as  filed,  but  also 
will  eliminate  any  restrictions  which  are 
not  acceptable  to  the  Commission. 

Applications  Assigneo  por  Oral  Hearing 
MOTOR  carriers  OP  PROPERTY 

’The  iqiplicatkxis  immediately  follow¬ 
ing  are  assigned  for  hecolng  at  the  time 
and  place  designated  In  the  notice  of 
filing  as  here  published  In  each  proceed¬ 
ing.  All  of  the  proceedings  are  subject 
to  the  special  rules  of  procedure  for 
hearing  outlined  below: 

Special  Rules  op  Procedure  for  Hearing 

(1)  All  of  the  testimony  to  be  adduced 
by  applicant’s  company  witnesses  shall 
be  In  the  form  of  wnitten  statements 
which  shall  be  sulunltted  at  the  hearing 
at  the  time  and  place  Indicated. 

(2)  All  of  the  wrritten  statements  by 
applicant’s  company  wrltnesses  shall  be 
offered  in  evidence  at  the  hearing  In  the 
same  manner  as  any  other  type  of  evi¬ 
dence.  ’The  witnesses  submitting  the 
written  statements  shall  be  made  avail¬ 
able  at  the  hearing  for  cross-examina¬ 
tion,  if  such  becomes  necessary. 

(3)  ’The  written  statements  by  ap¬ 
plicant’s  company  witnesses.  If  received 
in  evidence,  wdll  be  accepted  as  exhlMto. 
To  the  extent  the  written  statements  re¬ 
fer  to  attached  documents  such  ks  c<9les 

operating  authority,  etc.,  they  should 


be  referred  to  in  wrritten  statements  as 
niunbered  appendices  thereto. 

(4)  ’The  admissibility  of  the  evidence 
contained  In  the  wrritten  statements  and 
the  appendices  thereto,  will  be  at  the 
time  of  offer,  subject  to  the  same  rules  as 
If  the  evidence  were  produced  In  the 
usual  manner. 

(5)  Supplemental  testimony  by  a  wit¬ 
ness  to  correct  errors  or  to  supply  In¬ 
advertent  omissions  In  his  wrritten  state¬ 
ment  is  permissible. 

No.  MC  112617  (Sub-No.  230),  filed 
May  18.  1966.  AppUcant:  LIQUID 

’TRANSPORTERS,  INC.,  Post  Office  Box 
5135,  Cherokee  Station.  Louisville.  Ky. 
Applicant’s  representative:  Leonard  A. 
Jaskiewrlcz,  Madison  Building,  1155  15th 
Street  NW.,  Washington,  D.C.,  20005. 
Authority  sought  to  operate  as  a  com¬ 
mon  carrier,  by  motor  vehicle,  over  Ir¬ 
regular  routes,  transporting:  Chemicals. 
In  bulk,  from  Helena,  Aik.,  and  points 
wrlthin  10  miles  thereof,  to  points  In  Ala¬ 
bama.  Arkansas,  Indiana,  Illinois,  Kan¬ 
sas.  Kentucky,  Louisiana,  Mississippi, 
Missouri,  Oklahoma,  Tennessee,  and 
Texas. 

HEARINQ:  July  25,  1966,  at  the 
Arkansas  Commerce  Commission,  Jus¬ 
tice  Building,  State  C^ltol,  Little  Rock, 
Ark.,  before  Examiner  William  J. 
O’Brien,  Jr. 

No.  MC  124078  (Sub-No.  222),  filed 
May  9,  1966.  .^pUcant:  SCnWERMAN 
TRUCKINO  CO.,  a  corporation,  611 
South  28th  Street,  Milwaukee,  Wis., 
53246.  Applicant’s  representative:  Rich¬ 
ard  H.  P^ette  (same  address  as  appli¬ 
cant).  Authority  sought  to  operate  as 
a  common  carrier,  by  motm:  vehicle,  over 
Irregular  routes,  transporting:  (1)  An¬ 
hydrous  ammonia,  ammonium  nitrate, 
urea,  acids,  fertilizers,  fertilizer  solutions 
and  fertilizer  materials,  liquid  and  dry. 
In  bulk,  and  (2)  ammonium  nitrate,  urea, 
fertilizer,  fertilizer  material  and  fertilizer 
ingredients,  dry.  In  bags,  from  Helena. 
Aril.,  and  points  wrlthin  10  miles  thereof, 
to  points  in  Arkansas,  Louisiana,  Texas, 
Oklahoma,  Kansas,  Missouri,  Illinois. 
Kentucky,  Tennessee,  Mississippi,  and 
Alabama.  Note:  If  a  hearing  Is  deemed 
necessary,  ai^licant  does  not  specify  a 
location. 

HEARING:  July  25.  1966,  at  the 
Arkansas  (Commerce  Cmnmlsslon,  Justice 
Building.  State  Capitol.  Little  Rock,  Ark., 
before  Examiner  William  J.  O’Brien,  Jr. 

By  the  Commission. 

[seal]  H.  Neil  Garson, 

Secretary. 

[F.R.  Doc.  66-6031;  FUed,  June  1,  1966; 

8:47  am.) 


[Notice  397] 

MOTOR  CARRIER  ALTERNATE  ROUTE 
DEVIATION  NOTICES 

Mat  27,  1966. 

’The  following  letter-notices  of  pro¬ 
posals  to  operate  over  deviation  routes 
for  operating  convenience  only  have  been 
filed  writh  the  Interstate  Commerce  Com¬ 
mission.  under  the  Commission’s  Devla- 
Uon  Rules  Revised,  1957  (49  CFR  211.1 
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(c)  (8) ).  and  notice  thereof  to  all  inter¬ 
ested  persons  is  hereby  given  as  provided 
in  such  rules  (49  CFR  211.1(d)(4)). 

Protests  against  the  iise  of  any  pro¬ 
posed  deviation  route  herein  described 
may  be  filed  with  the  Interstate  Com¬ 
merce  Commission  in  the  manner  and 
form  provided  in  such  rules  (49  C7FR 
211.1(e))  at  any  time,  but  will  not  op¬ 
erate  to  stay  commencement  of  the  pro¬ 
posed  operations  unless  filed  within  30 
days  from  the  date  of  publication. 

Successively  filed  letter-notices  of  the 
same  carrier  under  the  Commission’s 
Deviation  Rules  Revised,  1957,  will  be 
numbered  consecutively  for  convenience 
in  identification  and  protests  if  any 
should  refer  to  such  letter-notices  by 
number. 

Motor  CarrieJis  or  Property 

No.  MC  42487  (Deviation  No.  62) ,  (CON¬ 
SOLIDATED  FREIOHTWAYS  CORPO¬ 
RATION  OP  DELAWARE,  175  Linfleld 
Drive,  Menlo  Park,  Calif.,  filed  May  19, 
1966.  CaiTler  proposes  to  operate  as  a 
common  carrier,  by  motor  vehicle,  of 
general  commodities,  with  certain  ex¬ 
ceptions,  over  a  deviation  route  as  fol¬ 
lows:  Between  Pittsburgh,  Pa.,  and  Erie, 
Pa.,  over  Interstate  Highway  79,  for 
operating  convenience  only.  The  notice 
Indicates  that  the  carrier  is  presently 
authorized  to  transport  the  same  com¬ 
modities  over  pertinent  service  routes  as 
follows:  (1)  from  Mercer,  Pa.,  over  U.S. 
Highway  19  to  Erie,  Pa.,  (2)  from  James¬ 
town,  N.Y.,  over  New  Yoric  Highway  60 
to  jimction  unnumbered  highway,  thence 
over  unnumbered  highway  via  Busti, 
N.Y.,  to  the  New  York -Pennsylvania 
State  line,  thence  over  unnumbered 
highway  to  Sugargrove,  Pa.,  thence  over 
Pennsylvania  Highway  69  to  Junction 
Pennsylvania  Highway  27,  thence  over 
Pennsylvania  Highway  27  via  Youngs- 
ville.  Pa.,  to  Pleasantville,  Pa.,  ttience 
over  Pennsylvania  Highway  36  to  Titus¬ 
ville,  Pa.,  thence  over  Pennsylvania 
Highway  8  to  Franklin,  Pa.,  thence  over 
U.S.  Highway  62  to  Mercer,  Pa.,  thence 
over  U.S.  Highway  19  to  Harlansburg, 
Pa.,  thence  over  Pennsylvania  Highway 
108  to  New  Castle,  Pa.,  thence  over 
Pennsylvania  Highway  65  (formerly 
Permsylvania  Highway  88)  to  Pittsburgh, 
Pa.,  and  (3)  from  Harlansburg,  Pa.,  over 
U.S.  Highway  19  to  Pittsburgh,  Pa.,  and 
return  over  the  same  routes. 

No.  MC  59488  (Deviation  No.  8), 
SOUTHWESTERN  TRANSPORTATION 
COMPANY,  1517  West  Front  Street, 
Tyler,  Tex.,  75702,  filed  May  18,  1966. 
Carrier’s  representative:  Lloyd  M.  Roach 
(same  address  as  applicant).  Carrier 
proposes  to  operate  as  a  common  carrier, 
by  motor  vehicle,  of  general  commodi¬ 
ties,  with  certain  exceptions,  over  a  de¬ 
viation  route  as  follows:  Between  ’Texar¬ 
kana,  Ark.,  and  I>allas,  Tex.,  over  Inter¬ 
state  Highway  30,  for  operating  conven¬ 
ience  only.  The  notice  indicates  that 
the  carrier  is  presently  authorized  to 
tran^X>rt  the  same  commodities  over  a 
pertinent  service  route  as  follows:  From 
Texarkana,  Ark.,  over  U.S.  Highway  67 
via  Sulphur  Springs,  Tex.,  to  Dallas, 
Tex.,  and  return  over  the  same  routes. 


No.  MC  59488  (Deviation  No.  9). 
SOUTHWESTERN  TRANSPORTA'nON 
COMPANY,  1517  West  Front  Street, 
Tyler,  Tex.,  75702,  filed  May  18,  1966. 
Carrier’s  representative:  Uoyd  M.  Roach 
(same  address  as  applicant).  Carrier 
proposes  to  operate  as  a  common  carrier, 
by  motor  vehicle,  of  general  commodities, 
with  certain  exceptions,  over  a  deviation 
route  as  follows:  Between  Memphis, 
Tenn.,  and  St.  Louis,  Mo.,  over  Interstate 
Highway  55,  for  (H>erating  convenience 
only.  The  notice  indicates  that  the  car¬ 
rier  is  presently  authorized  to  transport 
the  same  commodities  over  a  pertinent 
service  route  as  follows:  Between  Mem¬ 
phis,  Tenn.,  and  St.  Louis,  Mo.,  over  U.S. 
Highway  6L 

No.  MC  59488  (Deviation  No.  10). 
SOUTHWESTERN  TRANSPORTA¬ 
TION  COMPANY,  1517  West  Front 
Street,  Tyler,  Tex.,  75702,  filed  May  18, 
1966.  Carrier’s  representative:  Lloyd 
M.  Roach  (SEune  address  as  applicant). 
Carrier  proposes  to  operate  as  a  common 
carrier,  by  motor  vehicle,  of  general 
commodities,  with  certain  exceptions, 
over  a  deviation  route  as  follows:  From 
Memphis,  Tenn.,  over  Interstate  High¬ 
way  40  to  Little  Rock,  Ark.,  thence  over 
Interstate  Highway  30  to  Texarkana, 
Tex.,  and  return  over  the  same  route, 
for  operating  convenience  only.  ’The 
notice  indicates  that  the  carrier  is  pres¬ 
ently  authorized  to  transport  the  same 
commodities  over  a  pertinent  service 
route  as  follows:  From  Memphis.  Tenn., 
over  U.S.  Highway  70  to  Little  Itock, 
Ark.,  thence  over  U.S.  Highway  67  to 
Texarkana.  Tex.,  and  return  over  the 
same  route. 

No.  MC  59488  (Deviation  No.  11). 
SOUTHWESTERN  TRANSPORTA¬ 
TION  COMPANY,  1517  West  Front 
Street,  Tyler,  Tex.,  75702,  filed  May  20, 
1966.  Carrier’s  representative:  Lloyd 
M.  Roach  (same  address  as  applicant). 
Carrier  proposes  to  operate  as  a  common 
carrier,  by  motor  vehicle,  of  general 
commodities,  with  certain  exceptions, 
over  a  deviation  route  sis  follows:  From 
Bossier  City.  La.  (junction  Loulsisma 
Highway  3  smd  U.S.  Highways  79  and 
v80  and  Interstate  Highway  20) ,  east  over 
UB.  Highways  79  and  80  smd  Interstsd« 
Highway  20  to  Minden,  La.,  thence  over 
U.S.  Highway  79  to  Homer,  La.,  thence 
north  over  Louisiana  Highway  9  to  Junc¬ 
tion  UB.  Highway  167,  thence  north 
over  U.S.  Highway  167  to  ’Thornton, 
Ark.,  and  return  over  the  ssune  route, 
for  operating  convenience  only.  The 
notice  indicates  that  the  carrier  is  pres¬ 
ently  authorized  to  transport  the  ssune 
commodities,  over  pertinent  service 
routes,  as  follows:  (1)  From  Memphis. 
Tenn.,  over  U.8,  Highway  70  to  JuncticHi 
Arksmssis  Highway  17.  thence  over  Ar- 
kanssis  Highway  17  to  Junction  U.S. 
Highway  79,  thence  over  UB.  High¬ 
way  79  to  MagnoUsi,  AiIe.,  thence  over 
U.S.  Highway  82  to  Texarksma,  Tex., 
suid  (2)  from  Lewisville.  Ark.,  over 
Arkansas  Highway  29  to  the  Arkanssis- 
Louisiana  State  line,  thence  over  Loulsi¬ 
sma  Highway  3  (formerly  Loulsisma 
Highway  10)  to  Junction  UB.  Highway 
80,  thence  over  UB.  Highway  80  to 


Shreveport,  La.,  smd  return  over  the 
ssune  routes. 

Motor  Carriers  or  Passengers 

No.  MC  1515  (Deviation  No.  313), 
GREYHOUND  LINES.  INC.  (Western 
Division) ,  Market  and  Fremont  Streets, 
Ssm  Frsmclsco,  Calif.,  94106,  filed  May 
17, 1966.  CTarrler’s  representative :  W.  T. 
Meinhold,  371  Market  Street,  Ssm  Fran¬ 
cisco,  Calif.,  94105.  CsuTier  proposes  to 
operate  as  a  common  carrier,  by  motor 
vehicle,  of  passengers  and  their  baggage, 
smd  express  smd  newspapers  in  the  ssune 
vehicle  with  psissengers,  over  a  deviation 
route  sis  follows:  From  Junction  U.S. 
Highway  101  smd  Csdifomla  Highway  85 
(West  Los  Gatos  Junction)  over  Cali¬ 
fornia  Highway  85  to  Junction  Interstate 
Highway  280,  thence  over  Interstate 
Highway  280  to  Jimction  California 
Highway  17,  thence  over  California 
Highway  17  to  Los  Gatos,  Calif.,  and  re¬ 
turn  over  the  same  route,  for  opersdilng 
convenience  only.  The  notice  indicates 
that  the  esurier  is  presently  authorized  to 
tran^x>rt  psissengers  and  the  ssune  pn^- 
erty,  over  pertinent  service  routes  sis  fol¬ 
lows:  (1)  From  San  Frsmclsco,  Calif., 
over  UB.  Highway  101  to  Junction  un¬ 
numbered  highway  (North  Gonzsiles 
Junction) ,  thence  over  unnumbered 
highway  via  Oonzsdes  to  Junction  U.S. 
BLighway  101  (South  Gonzsiles  Junction) , 
thence  over  UB.  Highway  101  to  Ssui 
Luis  Obispo,  Calif.,  (2)  from  Ssm  Fran¬ 
cisco,  Csillf .,  over  CTalifomla  Highway  82 
to  Junction  U.S.  Highway  101  south  of 
Ssm  Jose  (Edenvale  Junction) ,  Calif.,  (3) 
frcMn  Palo  Alto,  (Tsdif.,  over  unnumbered 
highway  via  Mountain  View  smd  Sunny- 
\'ale  to  Junction  (Talifomia  Hghway  83 
south  of  Sunnyvsile  (Sunnyvsde  Junc¬ 
tion)  ,  Csdif.,  smd  (4)  from  Junction  Cali¬ 
fornia  Highwsor  85  smd  Csdifomla  Hgh- 
way  82  (Sunnyvale  Junction) ,  over  Cali¬ 
fornia  Highway  85  to  Ssuatoga,  Calif., 
thence  over  California  Hghway  9  to  Los 
Gatos,  Calif.,  thence  over  Csdlfomia 
Highway  17  to  Santa  Cruz,  Calif.,  smd  re¬ 
turn  over  the  ssune  routes. 

No.  MC  1515  (Deviation  No.  314), 
GREYHOUND  LINES,  INC.  (Eastern 
Dlvlsicm) ,  1460  West  Third  Street,  Cleve¬ 
land.  Ohio.  44113,  filed  May  19,  1966. 
Carrier  prcHMses  to  CH>erate  sis  a  common 
carrier,  by  motor  vehicle,  of  passengers 
and  their  baggage,  smd  express  and 
newspapers,  in  the  ssune  vehicle  with 
psissengers,  over  deviation  routes  as  fol¬ 
lows:  (1)  From  Junction  Interstate  High¬ 
way  70  smd  UB.  Highways  40  smd  522  at 
Hsmcock,  Md.,  over  Interstate  Highway 
70  to  Junction  (within  the  city  limits  of 
Frederick,  Md.)  with  U.S.  Hghway  240, 
Interstate  Hghway  70S  and  the  Fred¬ 
erick  bypass  route,  (2)  from  Hsmcock, 
Md.,  over  UB.  Highway  522  to  Jimction 
Interstate  Highway  70  north  of  Hsmcock, 
Md..  (3)  from  Hsmcock,  Md.,  over  Mary- 
hmd  Hghway  144  to  Junction  Interstate 
Highway  70  east  of  Hancock,  Md..  (4) 
from  Clear  Spring,  Md.,  over  Maryland 
Highway  68  to  Junction  Interstate  High¬ 
way  70,  (5)  from  Huyett,  Md.,  over 
Msuylsmd  Highway  63  to  JimcUon  Inter¬ 
state  Highway  70,  (6)  from  Jimction  In¬ 
terstate  Highway  81  and  UB.  Highway 
40  west  of  Hagerstown.  Md.,  over  Inter- 
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state  Highway  81  to  Junction  Interstate 
Highway  70,  (7)  from  Wagners  Crossing, 
Md..  over  Maryland  Highway  66  to  Junc¬ 
tion  Interstate  Highway  70,  (8)  from 
Junction  UH.  Highway  40  and  Maryland 
Highway  153  near  Myersvllle,  Md.,  over 
Maryland  Highway  153  to  Junction  In¬ 
terstate  Highway  70,  (9)  from  Pr^rick, 
Md.,  over  UH.  Highway  340  to  Junction 
Interstate  Highway  70,  (10)  also  access 
and  egress  to  Interstate  Highway  70 
where  it  Junctions  with  regular  routes 
as  follows: 

(a)  Junction  TJH.  Highway  40  and 
Interstate  Highway  70  southeast  of 
Hagerstown,  Md.,  and  (b)  Junction  Al¬ 
ternate  U.8.  Highway  40  and  Interstate 
Highway  70  west  of  Frederick,  Md.,  and 
return  over  the  same  routes,  for  operat¬ 
ing  convenience  only.  The  notice  Indi¬ 
cates  that  the  carrier  Is  presently  au¬ 
thorized  to  transport  passengers  and  the 
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same  property,  over  pertinent  service 
routes  as  follows:  (1)  From  Pittsburgh, 
Pa.,  over  U.8.  Highway  19  to  Washing¬ 
ton,  Pa.,  thence  over  UjB.  Highway  40  to 
Junction  Alternate  U.8.  Highway  40. 
thence  over  Alternate  UH.  Highway  40 
to  Junction  UJ3.  Highway  40,  northwest 
of  Frederick,  Md.,  thence  over  U.8.  High¬ 
way  40  to  Junction  Maryland  Highway 
144,  thence  over  Maryland  Highway  144 
to  Baltimore.  Md..  (2)  from  Junction 
Frederick.  Md.,  Bsn^ass  and  UB.  High¬ 
way  40  over  Frederick,  Md..  Bypass  to 
Jimctlon  new  U.8.  Highway  40  (near  the 
eastern  city  limits  of  Frederick,  Md.), 
thence  over  new  U.8.  Highway  40  to 
Junction  Idaryland  Highway  144  near 
Rldgevllle,  Md..  (3)  fmn  Harrisburg, 
Pa.,  over  n.8.  Highway  11  via  Carlisle 
and  Bhlppensburg,  Pa.,  to  Winchester, 
Va..  (4)  from  Junction  Alternate  UB. 
Highway  40  and  UB.  Highway  40  over 


n.8.  Highway  40  to  Hagerstown,  Md. 
(also  from  Junction  U.8.  Highway  40  and 
Maryland  Highway  17  to  Myersvllle,  Md., 
and  thence  over  Maryland  Highway  54 
and  uimiimbered  highway  to  Junction 
UB.  Highway  40).  (5)  from  Junction 
U.8.  Highways  40  and  522,  located  at 
Hancock,  Md.,  over  UB.  Highway  522  to 
Junction  Interatate  Highway  70,  located 
north  of  Warfordsburg,  Pa.,  thence  over 
Interstate  Highway  70  to  Junction  Penn¬ 
sylvania  Highway  126,  thence  over 
Pennsylvania  Highway  126  to  Jimctlon 
U.8.  Highway  30,  and  return  over  the 
same  routes. 

By  the  Commission.  • 

[SEAL]  H.  NUL  GABSON, 

Secretary. 

[FJfl.  Doc.  66-6033;  Filed,  June  1.  1966; 

8:47  »jn.] 
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